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FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a verdict of guilty and judgment 
of conviction in the United States District Court for the 


District of Columbia on charges of armed robbery and assault 


| 
with a dangerous weapon following a jury trial. Appellant 


also appeals from the same verdict following the bifurcated 
sanity defense trial. 
Verdict was rendered: | December 9 and 10, 1969 
Sentence was imposed: March 2, 1970) 
Appeal was noted : March 10, 1970 
Transcript was ordered: March 10, 1970 


Present counsel was 
appointed May 1, 1970 


Record was docketed April 10, 1970 


Jurisdiction of this Court is founded on the Act of 
June 25, 1948, C.646, 62 Stat. 929, 28 U.S.C. §1291. 
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QUESTIONS PRESENTED 


1. Whether there was sufficient evidence to sustain 
Appellant's conviction for armed robbery and assault with 
alldeadly weapon, such offenses occurring during a bank 
r@bbery. 

2. Whether the Trial Court's failure to sever sua 
¢ponte the trial of Appellant from that of peaerenaene 


Larling after granting a motion to sever such trial for 


three other defendants constituted prejudicial error. 


@ i 
; 3. Whether permitting the jury to consider photos 


taken during a bank robbery for purposes of identifying 
Appellant, when Appellant had not been identified pre- 
viously in court as being at the scene of such robbery 

by eyewitnesses to the robbery, such witnesses also view- 
ing the photos, constituted prejudicial error. 

4. Whether the overwhelming evidence against co- 

@efendant Harling was sufficient to unduly prejudice the 
jury against Appellant where no evidence placed Appellant 
in the company of co-defendant Harling at any time on the 
Gay of the robbery, such placing being an essential ele- 
gent of the offenses for which Appellant was indicted and 


ce mvicted. 


5. Whether the Trial Court's failure to exercise 
its discretion in its use of the "Washington Charge" was 
an abuse of discretion and prejudicial reversible error 
Seats the bifurcated trial on the question of Appellant's 


mental competency defense. 


REFERENCE TO RULINGS 


The specific rulings of the Court appealed from 


found at pages 133-138 and 371 of the transcript. 


THIS CASE HAS NOT BEEN PREVIOUSLY 
BEFORE THIS COURT 


STATEMENT OF THE CASE 
On July 17, 1968, at approximately 2:45 p.m,, four 
men entered and robbed the American Security and Trust 
company, bank located at 5911 Blair Road, Northwest, Wash- 
ington, D.C. Two of these men were armed with rifles or 
shotguns and two men were apparently unarmed. During the 


course of the robbery one of the unarmed men leaped over 


fa bank teller's counter in order to take cash from the 


till. (Tr. 13). 

After gathering the cash, the four men left the bank, 
entered a stolen getaway car, and drove away. A bank 

scustomer wrote down the license number of the car on a 
check that she had on her person. (Tr. 50). 

Sometime after the robbery, the car was reported to 
the police as being abandoned (Tr. 58-59); four "colored" 
men were reported to have walked away from it (Tr. 55, 57), 
one (the driver) with a brown bag stuffed under his shirt. 
(Tr. 58). 

A Government witness identified Appellant at trial 
as one of the four men who got out of the car; he testi- 

, fied that he was approximately twenty-five feet from the 
Appellant, on the opposite side of the street from where 
yppellant and a companion were walking. (Tr. 61-62) . 

The witness did not identify Appellant's co-defendant 


Harling (Tr. 55, 62), his companion or the other occupants 
| 


; 

of the car. A fingerprint of Appellant was found on the 
rear view mirror of the car. (Tr. 91). Expert testimony 
indicated it! could have been there indefinitely. (Tr. 100). 

In addition to Appellant and his co-defendant Harling, 
five other individuals were arrested for allegedly partici- 
pating in the robbery. (Tr. 4, 6). 

Prior to trial and prior to a police "line-up", co- 
defendant Harling had had a direct face-to-face “hallway 
confrontation” (Tr. 147-148) with witnesses who later 
identified Harling in a line-up. (Tr. 148). Those same 
witnesses identified Harling at the trial. (Tr. 31-32). 

Five of the seven persons arrested for their alleged 
participation in the robbery did not stand trial with 
Appellant's ‘co-defendant Harling. Only Appellant was re- 
quired to stand trial with him. 

The two gunmen involved had pleaded guilty before 
trial. (Tr! 4). The three others who had been arrested 
were permitted to sever their trial from that of Appellant 
and co-defendant Harling. (Tr. 4). 

At trial, co-defendant Harling was identified as the 
man who leaped over the counter by an eyewitness who was 
in the bank at the time of the robbery. (Tr. 13). During 

.the course of police investigation, various prints were 


Ytaken from the scene of the crime for purposes of identi- 


! ving the participants in the robbery. At trial, expert 


testimony was introduced, which indicated that a palmprint 


(fr. 103, 108-109, 112) left at the scene of the crime was 


that of co-defendant Harling. Bank photographs taken during 
the course of the robbery also clearly show co-defendant 
Harling participating in the robbery. (Tr. 20). | 

Witnesses indicated they could also identify the gunmen 
involved in the robbery. Witnesses in the bank were shown 
photos taken during the robbery by a hidden bank camera; 
Appellant was not identified in the photos nor in court by 
these witnesses. 

No fingerprints or palmprints of Appellant were found 
in the bank during the course of investigation. Appellant 
was not identified as being one of the four men in the get- 
aylay car as it left the bank. : 

At trial, on direct examination by counsel for the 
Government, one Government witness said that Appellant "fits 
that description from the glimpses I received of him in the 
bank." (Tr. 21). Another said Appellant "resembles, he 
fits the general description" of one of the robbers. (Tr. 38). 

ither witness gave particulars showing what was the re- 
lance or what was the general description. 

At the close of the Government's case, counsel for Ap- 
pellant moved for a judgment of acquittal (Tr. 133-134) on 
the grounds that there had been no identification of Appel- 


lant being in the bank at the time of the robbery, and no 


fingerprints were found in the bank belonging to Appellant. 


(Tr. 133). The motion was denied. (Tr. 134). 
Appellant then took the stand in his own defense and 


@enied any participation in the robbery, stating that he had 


been in Cuba; at the time the crime occurred. (Tr. 140-142). 
Counsel for Appellant requested an instruction to be 


given by the Court indicating that photos taken during the 


fers were not to be considered for purposes of identify- 


ing Appellant. His request was denied. (Tr. 132). He 
also requested an instruction as to the weakness of the 
Government's evidence concerning Appellant and the infer- 
ences to be drawn therefrom. This request was also denied. 
(Tr. 152). 

The Court believed the Government had a very strong 
case. (Tr. 155). After final argument and instruction, 
the jury returned its verdict in approximately one hour 
after it had retired. (Tr. 158, 162). Appellant and his 
co-defendant were found guilty on all eleven counts of the 
indictment, for assault with a dangerous weapon and armed 
robbery. (Tr. 162-166). From that verdict, as well as 
from the verdict in the sanity defense trial (set out be- 
low), the Appellant appeals. 

The Court reconvened the next morning, on December 10, 
1969, to consider Appellant's sanity defense. Before pro- 
ceeding to call in the jury, the trial judge first satis- 
fied himself that there was a sufficient basis for inter- 
posing the defense (Tr. 355) and that Appellant's witness 
was sufficiently prepared to offer expert testimony. 

(Tr. 356-357). 
After the jurors had taken their place in the jury box 


the Court, sua sponte, explained to the jury the issue be- 


| i 
fore it, the sanity defense trial, as well as what deter- 


a Aactons the jury would be asked to make. (Tr. 358, 359). 
The Court also instructed the jury as to the mesping of 
“pehavior controls" and "product of a mental disease.” 
(Tr. 359). 
Appellant called as his first witness Dr. Carl Bauer, 
a clinical psychologist at the John Howard Pavilion of 
Saint Elizabeth's Hospital. (Tr. 362). Dr. Baden was 
qualified (Tr. 362-366) and was about to begin his testi- 
mony when the Court interposed and read to him 4 somewhat 
lengthy statement which the Court indicated it had been 
instructed to read (hereinafter referred to as ine "Wash- 


ington Charge"). (Tr. 366-370). 


Immediately after this instruction was read counsel 


e 
for Appellant objected and moved for a mistrial. (Tr. 370). 
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The objection and motion were overruled, whereupon counsel 
proceeded to examine Dr. Bauer. (Tr. 372). The Doctor 
indicated that he had conducted a thorough examination of 
Appellant, and testified that he had given Appellant the 
Bender-Gestalt Test, the House-Tree-Person Test and the 
RorschachTest, aS well as an in-depth personal BEEEc 
g(tE- 373). Dr. Bauer explained thoroughly the puzpore of 
each of these tests, the Appellant's performance on the 
ests (Tr. 373-401) and his conclusions from the tests 
that Appellant suffered from "...a case of severe mental 
illness." (Tr. 401). And that he "...came to the conclu- 


sion that this was probably a case of chronic undifferen- 


tiated schizophrenia." (Tr. 402). And that "...this degree 


of aberration would be such that we must conclude that it 
t 
wold have been in existence for at least a year." (Tr. 403). 


And that this condition may have seriously hampered Appel- 
lant's behavior controls. (Tr. 405). Dr. Bauer further tes- 
tified that: 
{ It is my opinion that this man is ser- 
iously mentally ill, basically. I do not 
feel ‘that he is well enough organized to 
§ have had a significant role in something as 
highly organized as robbing a bank. I cer- 
tainly think he would be capable of any sort 
of abnormal behavior such as being someone 
who just holds the bag during a bank hold- 
up. ‘I do not think that he is especially 
aware of the consequences of such an act. 
As such, it could be said that his inade- 
quacies as demonstrated here could be causal 
in that kind of a simple act, yes. (Tr. 
406). (emphasis added) 

After that Dr. Bauer was cross-examined (Tr. 407-417), 
examined on re-direct (Tr. 417-419), and examined by the 
Court (Tr. 420-422); the defense rested. Dr. Bauer was the 
only witness called by the Appellant during the three-day 
trial and the only witness to testify on behalf of the Ap- 
pellant other than himself. 

As its expert witness the Government called Dr. Pugh. 
@@r. 422). Dr. Pugh was then qualified (Tr. 423-424), 
whereupon the Court interjected (Tr. 424): 

THE COURT: If I may interpose there. 
FHE COURT: Doctor, you are familiar with the 
Washington case instruction as to expert 


witnesses in cases involving the insan- 
ity defense? 


THE WITNESS: Yes, I am. 
(Dr. Pugh) 


F 
! 
t 


THE COURT: I just remind you of those instruc- 
tions and remind the jury of them. I 
read them earlier with the other witness. 
They are equally applicable to Dr. Pugh. 
THE COURT: You will testify with them in mind. 
Appellant's counsel, Mr. Berlow, immediately objected 
to these statements and the Court re-read the "Washington 
Charge." (Tr. 425-429). After the reading, a bench con- 
ference was held wherein Mr. Berlow again underscored his 
objection. (Tr. 430). As a result of this discussion 
the judge gave a cautionary instruction to the jury. 
(Tr. 431). 
On direct examination Dr. Pugh indicated that initially 
he had believed Appellant to be possibly mentally ill 
(Tr. 432) or psychotic (Tr. 435), but later he bame to re- 
gard him as a malingerer (Tr. 435-436) and a faker (Tr. 445). 
He described in some detail the conversation which he had 
with Appellant (Tr. 437-445), but indicated that his final 
prognosis was based in some part on staff maces (Tr. 437- 
445). These notes were neither produced nor offered into 
evidence at any time. | 
On cross-examination Dr. Pugh again testified that al- 
though he himself had first thought Appellant might be psy- 
chotic (Tr. 447) that his later opinion was pased in part 


on the notes of the nursing staff (Tr. 447) and that he es- 


pecially relied on a Mr. Joseph (Tr. 448). Dr. Pugh indi- 


cated that he relied more heavily on Mr. Joseph's opinion 
than that of Dr. Bauer because Mr. Joseph had a greater op- 
| 


portunity to observe Appellant than had Dr. Bauer. (Tr. 449- 
| 


450). Dr. Pugh indicated however that he did not know whether 

Mr. Joseph had graduated from high school or grammer school. 

(Tr. 449). After Dr. Pugh's testimony the Government rested. 
Arguments were given (Tr. 462-472) and the jury was again 


charged. (Tr. 472-481). The jury returned with a verdict of 


guilty on all charges less than an hour later. (Tr. 484-486). 


ARGUMENT 


THERE WAS NOT SUFFICIENT EVIDENCE TO SUSTAIN APPELLANT'S 
CONVICTION FOR ARMED ROBBERY AND ASSAULT WITH A DEADLY 
WEAPON, SUCH OFFENSES OCCURRING DURING A BANK ROBBERY. 


A fingerprint of Appellant found in a stolen car aban- 
doned on a public street is not sufficient to sustain con- 
viction for unrelated offenses concerning a bank robbery. 
See Heit vs. United States, 124 U.S. App. D.C. 313, 365 
F. 2d 504 (1966); Cooper vs. United States, 94 U.S. App. 
tf -C. 343, 218 F. 2d 39 (1954); United States ie BES 
371 F. 2d 296 (7th Cir. 1967), Aff‘'d in part, rev ‘d in part, 
Simmons vs. United States, 390 U.S. 377, 88 S. Ct. 967, 

19 L. Ed. 2d 1247, on remand 395 F. 2d 769 (7th Cir. 1968). 
And, where no showing has been made by the Goverment that 
after its theft the car was inaccessible to anyone other 

than Appellant and three known bank robbers acting in con- 


cert at all times, then his conviction must be set aside. 


Heit vs. United States, supra; Cooper vs. United States, 


supra; Borum vs. United States, 127 U.S. App. D.C. 48, 


380 F. 2£ 595 (1967); cf. United States vs. Mancusi, 288 
F. Supp. 178 (S.D. N.¥., 1968). | 

Even assuming arguendo that Appellant was in the car 
when it was abandoned, that is not even sufficient to show 


that he stole the car from its owner several hours earlier, 


let alone was involved in a four-man bank robbery where 


three of the four bank robbers are known and identified as 
Such but are not placed in the car with him at the time of 
its abandonment or at any other time. See generally, 

Heit vs. United States, supra; Borum vs. United States, 
supra. See also McClard vs. United States, 386 F. 2d 495, 
501-509, dissenting opinion (8th Cir. 1967). 

g Moreover, the fact that Appellant may have been ac- 
“quainted with the three known robbers, doesn't mean he 
also “slept” with them. And in this case, the Government 
has to prove by competent evidence that Appellant was, in 
effect, a bed! partner of the three known robbers at the 
ftime of the robbery. However, no evidence places Appellant 
in the bank at the time of the robbery or at any other 
‘time. Without evidence showing beyond a reasonable doubt 
that Appellant aided and abetted the participants in the 
robbery or participated in the robbery itself, Appellant's 


conviction must be reversed. United States vs. Garrett, 


ksupra; Cooper vs. United States, supra; Borum vs. United 
States, supra; Coleman vs. United States, 113 U.S. App. 


D.C. 144, 306 F. 2d 751 (1962); State vs. Mayfield, 109 
'S.E. 2d 716, 724 (S.C., 1959); State vs. Wagner, 222 N.W. 
407, 410 (Iowa, 1928); State vs. Lucas, 30 N.J. 37, 152 A2 
50, 58 (1959), 30 Am Jur 2d Evidence §1172. 

Here, the principle of "guilt by association" and 
"inferences based upon other inferences” have resulted in 


a clearly abnormal event: Appellant has been found pregnant 
gz 
% 


without any evidence of intercourse. 


a 
| No showing was made by the Government that Appellant 


aflided or abetted in the robbery. Certainly no direct evi- 
dence exists and the weak circumstantial evidence offered 
by the Government is insufficient to sustain a conviction 
for the offenses for which he was indicted. See Nye & 
Nissen vs. United States, 336 U.S. 613, 619, 69 s. Ct. 766, 


| 
93 L. Ed. 919 (1949); Coleman vs. United States, supra; 


a 
Borum vs. United States, supra. 

And where the evidence is legally insufficient to be 
submitted to a jury for its consideration, the Trial Court 


mast grant a motion for a judgment of acquittal. Coleman 
vs. United States, supra; Cooper vs. United states, supra. 
Although Appellant's alibi on its face may seem un- 
reasonable and irrational, even if it's shown to be a lie 
hy the Government, the Government must still establish 
that Appellant committed the offenses for which he is 
@harged. "It is the law that neither mere opportunity to 
commit a crime nor perjured testimony is sufficient to 
support a verdict of guilty." People vs. Tom Woo, 181 
f 315, 184 P. 389, 394 (1919). Suspicion alone is nat 
znough for conviction. Here Appellant argues that the 
evidence taken as a whole as to him was insufficient as a 
matter of law to show that he participated in any manner 
in armed robbery and assault with a deadly weapon on bank 


¥ 
personnel during the course of a bank robbery, where no 


competent evidence places him at the scene of the robbery 


at the time it occurred or at any other time. 


FAILURE OF THE TRIAL COURT TO SEVER, SUA SPONTE, 
APPELLANT'S TRIAL FROM THAT OF HIS CO-DEFENDANT 


HARLING, CONSTITUTED PREJUDICIAL REVERSIBLE |/ERROR. 


The fact that four men robbed the bank, four men 


were seen entering the getaway car at the bank after it 


had been robbed, and that shortly thereafter four men were 
Neen leaving the car, one of whom may have been Appellant, 
,is not sufficient reason to compel Appellant to stand 
trial with co-defendant Harling. | 
Seven men were arrested, presumably on probable cause 
for their participation in the robbery, and held for trial. 
However, four men actually robbed the bank. Co 12). 
*None of the men were identified as Appellant.2/ 
The two gunmen involved in the robbery pleaded guilty 


to one count of a twelve-count indictment. (tr. 4). After 


these guilty pleas were accepted, five of the original 
rover men arrested remained to be tried. However , this 
left the Government faced with the very practical and real 
problem of putting five men on trial for the offenses of 
only two. The Court sanctioned an agreement between the 


{Government and defense counsel for three of the five men 


1/yewitnesses to the robbery said that they could identify 
the two gunmen involved (Tr. 23, 24) and co-defendant 
Harling (Tr. 13, 16, 20), with whom Appellant was re- 
quired to stand trial. No eyewitness placed Appellant 


in the bank at the time of the robbery. 
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and granted defense counsel's motion for sever- 
ance. (Tr. 4). Thus, only two of the five defendants were 
required to face the same jury, the jury, of course, not 
knowing that five men other than the armed men who pleaded 
yuilty still remained charged with offenses named in the 
original indictment. 

Of the two that went to trial, clearly the evidence 
against one of them was overwhelming: line-up identifica- 
tion, in-court identification by eyewitnesses, palmprints 
in the bank, and photographs of the robbery itself showed 
co-defendant Harling participating in the robbery. As the 
Court noted, it was a very strong case. (Tr. 155). How- 
ever, Appellant contends it was strong only as to Appel- 
lant's co-defendant Harling, and that the case against him 
was no stronger than against the other three defendants 
who managed to elude the “contamination” of "guilt by as- 
sociation” with Harling.2/ 

Appellant argues that if any of the other three had 
been in his shoes and had been placed in the getaway car 
after the robbery, then any one of them would also have 
been convicted on the basis of "guilt by association" with 


Barling. And, the Court should note that the charges 


2/on the redrafted indictment after severance, the "acces- 
sory” charge was dropped from the indictment. (Tr. 6). 


against the "favored three” were not dropped unti 
after Harling and Appellant were found guilty. Arguably, 
such trial tactics of the Government are proper to obtain 
a fonviction; however, it is just as clear that those same 
tictics could convict an innocent man as easily as a guilty 
one under the circumstances of this case. | 

In contrast to the overwhelming evidence against 
Harling, which put Harling at the scene of the crime at 
the time it occurred, the case against Appellant, | putting 
him at the scene of the robbery at the time it occurred, 


was non-existent. 


The record clearly shows that Appellant was hot ident- 


t 


i by any witnesses as being in the bank at the time of 


robbery. Fourteen Government witnesses testified, 

s ven of whom were eyewitnesses to the robbery. Appellant's 
tingerprints were not found in the bank. He was not ident- 
ified in any bank camera photograph taken during the rob- 
bery. No one placed him in the getaway car as it left the 
bank. And, he chose to take the stand and categorily denied 
participating in the robbery. These facts are uncontra- 
dicted. Assuming they are correct, then what led to the 
jury's verdict? The evidence linking Appellant to the rob- 
bery is suspect and circumstantial: he was identified in 
ceurt as having been one of four men (the three others not 
being identified and perhaps being those severed from trial 


with Harling) seen walking away from a car, later found to 


have been the stolen car used in the robbery. Appellant's 
fingerprints were found in the car on the rear view mirror. 
If the above is the totality of the evidence, then it 


is Appellant's contention that the Government's entire case 


against Appellant is sufficient only to perhaps sustain a 


conviction of another offense: unauthorized use of a 
motor vehicle. 

Knowing the weakness of their case against Appellant, 
it is Appellant's contention that the Government clearly 
had to join him at trial with a co-defendant who should be 
convicted for the robbery by clear and overwhelming evi- 
dence. Harling was such a co-defendant. 

In order to further link Appellant with the robbery, 
Government witnesses who unhesitatingly identified Harling 
ane who said they could identify the gunmen, testified 
only that Appellant “resembled” or "fit the general des- 
cription” of one of the unarmed robbers. (Tr. 21, 38). 
Clearly, this vague identification is not sufficient evi- 
dence to place Appellant at the scene at the time of the 
robbery. See igenerally Simmons vs. United States, supra. 
Moreover, the ione witness who placed Appellant in the 
stolen car was not shown photographs of the two gunmen, 


the "missing link” that could tie Appellant to the bank 


robbers. 3/ And his testimony may itself be suspect. Here, 


bank eyewitnesses testified that Appellant was "similar" 
and "fit the general description” of one of the robbers. 

It is certainly possible that he did, and that such a 
similar person fitting the general description of Appellant 
was actually seen by the witness who identified Appellant 
as that similar person leaving the getaway car. Such mis- 


idehtification is common. Appellant contends that is the 


situation in this case. See generally Simmons vs. | United 
States, supra; Clemons vs. United States, 133 U.S. App. 
D.C. 27, 408 F. 2d 1230 (1968). Moreover, the evidence 


submitted against Harling could not have been used against 
| 
Appellant and vice versa. United States vs. Ravich, 421 


F. 2 1196, 1205 (2d Cir., 1970). 
$ It is Appellant's contention that he was convicted 


of a robbery in which he played no part. He was convicted 
only because he was tried with a guilty man. 

| 

f Therefore, Appellant contends the Court abused its 


4 i 
discretion in granting a motion for severance of three de- 


fendants when to do so would convict a fourth unjustly. 


Y Government tactics amounted to showing the photos to the 
witnesses that couldn't provide an in-court identification 
and not showing them to the witness that could. Clearly, 
if the witness that identified Appellant had been able to 
do so, the Government would have asked him to identify one 
of the men in the bank robbery photos as the ones who ac- 
gompanied Appellant after leaving the abandoned car. 


Oy, in the alternative, it was an abuse of the Court's 
a#scretion in not severing the trial of co-defendant 

Harling from that of Appellant, sua sponte. See gen- 
erally United States vs. Ravich, supra; United States 
vs: Etheridge, 424 F. 2d 951, (6th Cir., 1970);cf. 
xd, vs. United States, 421 F. 2d 1007, 1011 (9th Cir., 
1970); Olmstead vs. United States, 19 F. 2d 842, 847 

(9th Cir., 1927). However, conceding the Court could 


not have known all the evidence to be presented in ad- 


vance of trial, certainly having heard the evidence, 


tye Court should have granted Appellant's motion for 


judgment of acquittal. (Tr. 133). 


THE COURT'S REFUSAL TO GRANT APPELLANT'S REQUESTED IN- 


ee ee ee 


STRUCTION AS TO PHOTO IDENTIFICATION CONSTITUTED PRE- 
JUDICIAL ERROR FOR THE PROBABLE MISUSE OF SUCH PHOTOS 

BY A JURY EVEN WITH ADEQUATE INSTRUCTION IS READILY 
APPARENT. PERMITTING THE JURY TO VIEW SUCH PHOTOS WAS 
PREJUDICIAL ERROR UNDER THE CIRCUMSTANCES OF THIS case. 4/ 


Misidentification is the nemesis of the innocent, as 
well as the "godfather" of the guilty, but regardless of 
the teategory in which an accused finds himself, he is en- 
titled to a fair identification process. The frequency 
of situations in which a misidentification has occurred 
is common knowledge. Here, Government bolstering of non- 
existent in-court identification of Appellant by any eye- 
witnesses to the robbery by using the photos to show 
"what happened" at the scene of the crime was clearly 
prejudicial, since it allowed a jury to speculate as to 


the true identification of the fourth robber. (Tr. 132). 
| 


It is certain that the photos were considered by the jury 


as the Court intended they should be: 


I can tell now that my preliminary 
view about that is simply to tell them 
that they may look at the photographs 
and take them into account along with 
everything else in determining whether 
or not the defendant has been accur- 
ately identified. (Tr. 132). 


| 
4/counsel has been unable to obtain the instructions actually 
given from either trial counsel or the record, and requests 
this Court to direct the Government to produce the text of 
the instructions given. The substance of Appellant's re- 
quested instruction as to the photo identification is in the 
transcript. (Tr. 132). 
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Since the photos as to the kind or color of clothing 
or other identifying features of the fourth man in the 
bank were not corroborated by the identification testimony 
of the “abandoned car” eyewitness (Tr. 54-63), and no ef- 

rt was made to do so by the Government, then the use of 
ch photos was clearly unnecessary. See generally 
immons vs. United States, supra, 390 SE Ee the 

to view them for purposes of identification was 
learly prejudicial and erroneous. 

Moreover, Appellant contends that to permit the jury 

take the photos to the jury room under the circum- 
ances was in effect a denial of due process in that 
pellant's counsel was not present at a jury "line-up" 
identification, for permitting the jury to view the photos 
fter viewing the Appellant was, in effect, a prejudicial 
photo identification line-up procedure," with the jury 
ing substituted for the witnesses that actually saw 

fourth man and failed to identify him at trial. See 


enerally Simmons vs. United States, supra; United States 


Ss. Wade, 388°U.S. 218, 87 S. Ct. 1296,918 L. Ed. 24 1149; 


State of California, 388 U.S. 263, 87 S. Ct. 
951, 18 L. Ed. 2d 1178; United States vs. Williams, 
___ U.S. App. D.C. ___, 421 P. 24 1166 (1970). 
Appellant argues that by permitting the jury to see 
photos of the| robbery containing an unidentified fourth 


person was error, since the eyewitness testimony that 


Appellant "resembled" or "fit the general description, 
coupled with the “obscure photographs” (Tr. 132) permitted 
undue inferences to be drawn from the insufficient identi- 
fication evidence. 

As the United States Supreme Court stated in 
Simmons vs. United States, supra: 


..eeach case must be considered on 
its own facts, and that convictions 
based on eyewitness identification at 
trial following a pretrial identifica- 
tion by photograph will be set aside 
on that ground only if the photographic 
identification procedure was so imper- 
missibly suggestive as to give rise to 
a very substantial likelihood of ir- 
Eeparable misidentification. 390 U.S. 

’ . 


Here, a trial identification by photograph "was 


so impermissibly suggestive as to give rise to a very 


substantial likelihood of irreparable misidentification." 


Fo: here the jury acted as a witness. Again, as the| 


Supreme Court said in Simmons vs. United States, supra: 


It must be recognized that improper 
employment of photographs by police may 
sometimes cause witnesses to err in 
identifying criminals. A witness may 
have obtained only a brief glimpse of 
a criminal, or may have seen him under 
poor conditions. Even if the police 
subsequently follow the most correct 
photographic identification procedures 
and show him the pictures of a number 
of individuals without indicating whom 
they suspect, there is some danger that 
the witness may make an incorrect iden- 
tification. This danger will be in- 
creased if the police display to the 
witness only the picture of a single 
individual who generally resembles the 
person he saw, or if they show him the 
pictures of several persons among which 
the photograph of a single such individ- 
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ual recurs or is in some way empha- 
sized.2 The chance of misidentifi- 
cation is also heightened if the 
police indicate to the witness that 
they have other evidence that one 
of the persons pictured committed 
the crime.3 Regardless of how the 
initial misidentification comes 
about, the witness thereafter is 
apt to retain in his memory the 
image of the photograph rather than 
of the person actually seen, reduc- 
ing the trustworthiness of subse- 


quent oe or courtroom identi- 
fication. 390 U.S. 377, at 383. 
(footnotes omitted) (Emphasis added) 


Appellant argues that eyewitnesses to a robbery who, 
at trial, see photos of the robbery taken as it occurs 
containing robbery suspects, are certainly more competent 
than jurors to make an in-court comparison between a de- 
fendant and aisuspect in the photos. And when such eye- 

itnesses fail to identify the suspect in court from the 
hotos or otherwise, then the jury should not be permitted 
<o consider the photos for purposes of identification. 

To permit the jury to identify a suspect from photos 
hen an eyewitness cannot clearly invites speculation and 
isidentification. In effect, the Court is encouraging 

e jury to prefer its non-eyewitness experience over 
at of actual eyewitnesses. See generally Simmons vs. 
nited States, supra. 

Appellant contends that permitting the jury to view 


uch photos for identification purposes under the circum- 


4 - : A pel 
Stances of this case was reversible error, and viewing 


Such photos without even a proper instruction was clearly 


4 
« 


ual recurs or is in some way. empha- 
sized.2 The chance of misidentifi- 
cation is also heightened if the 
police indicate to the witness that 
they have other evidence that one 
of the persons pictured committed 
the crime.3 Regardless of how the 
initial misidentification comes 
about, the witness thereafter is 
apt to retain in his memory the 
image of the photograph rather than 
of the person actually seen, reduc- 
ing the trustworthiness of subse- 
quent lineup or courtroom identi- 
fication. 390 U.S. 377, at 383. 
(footnotes omitted) (Emphasis added) 


e Appellant argues that eyewitnesses to a robbery who, 
at trial, see photos of the robbery taken as it occurs 
containing robbery suspects, are certainly more competent 
than jurors to make an in-court comparison between a de- 
fendant and a suspect in the photos. And when such eye- 
witnesses fail to identify the suspect in court from the 
photos or otherwise, then the jury should not be permitted 
to consider the photos for purposes of identification. 

To permit the jury to identify a suspect from photos 
when an eyewitness cannot clearly invites speculation and 


misidentification. In effect, the Court is encouraging 


th jury to prefer its non-eyewitness experience over 


that of actual eyewitnesses. See generally Simmons vs. 


United States, supra. 


: Appellant contends that permitting the jury to view 


such photos for identification purposes under the circum- 
stences of this case was reversible error, and viewing 


such photos without even a proper instruction was clearly 


sbversibie error. See generally Bradley vs. United States, 


___U.S. App. D.C. ___, 420 F. 2d 181 (1969); United States 
oe Williams, supra. The use of such photos for the pur- 
rbse of identifying Appellant was plain error which should 
fe noted by this Court under Rule 52(b), Federal Rules of 


Criminal Procedure. 


IT WAS PREJUDICIAL ERROR TO REQUIRE APPELLANT TO STAND 
TRIAL WITH A CO-DEFENDANT WHO WOULD UNQUESTIONABLY BE 
CONVICTED UNDER THE CIRCUMSTANCES OF THIS CASE. 
| 
It is Appellant's contention that the combination of 
the overwhelming evidence against Appellant's co-defendant 
Harling, coupled with the improper photo identification, 
and evidence that Appellant may have been in the getaway 


car after the robbery occurred, completely prejudiced the 
Jugy and resulted in his conviction. 


Here there was no direct evidence whatsoever that 
Appellant was in the bank at the time of the robbery. The 
circumstantial evidence was weak, and proved only that 
Appellant may have been in the car after the robbery. It 
is plausible that he may have been picked up after its 
occurrence without knowledge that it had occurred. Like- 
wise, if his prints were found on the rear view meron 
it could be inferred that he, at one time, drove the car 
ang perhaps even stole it. It does not prove that he 
knew of the car's intended use, nor does it prove that 
he participated in the robbery. It could also be argued 
enbe the "eye-witness" who identified him as leaving the 
abandoned car may have been mistaken; since this witness 
claimed to have seen Appellant for a shorter period of 
time than had the people in the bank at the time it was 
robbed. None of those in the bank identified Appellant, 
and oddly enough the witness who did identify Appellant 


doula identify no one else. 

j Without some direct evidence of Appellant being in the 
bank, his conviction should be reversed. Curley vs. United 
States, 81 U.S. App. D.C. 389, 160 F. 2d 229 (1947), cert. 
Gen. 331 U.S. 837, 67 S. Ct. 1511, 91 L. Ed. 1850, reh. den. 
4, U.S. 869, 67 S. Ct. 1729, 91 L. Ed. 1872; Cooper vs. 
United States, supra. Clearly, on the basis of the reason- 
able inferences to be drawn from the evidence, no reasonable 
man would have returned a verdict of guilty under the cir- 


cumstances of this case, unless as a result of prosecution 


fon tactics, the jury was unduly prejudiced. 


} 


aes TRIAL COURT'S FAILURE TO EXERCISE ITS DISCRETION 

"In ITS USE OF THE “WASHINGTON CHARGE", IN THE LIGHT 

OF THE SURROUNDING CIRCUMSTANCES OF APPELLANT’ S| 

SANITY DEFENSE TRIAL, CONSTITUTED PREJUDICIAL RE- 

VERSIBLE ERROR. | 

i 

In the two day trial that preceded Appellant's sanity 
defqnse trial the Government produced some fourteen wit- 
ness for the prosecution. Appellant denied involvement 
in the bank robbery, stating that at the time he hail been 
in Cuba (Tr. 142). Appellant was found guilty on all the 
questions submitted to the jury and as argued, supra 
App@llant's conviction for those offenses should bel re- 
versed. 

If, however, those convictions are affirmed, ne should 
nonetheless be granted a new trial on the question of his 
mental responsibility. | 

In the sanity defense trial, the same jury that had 
found Appellant guilty only the day before was now jasked 
to impartially determine, beyond a reasonable doubt., 
whether Appellant was mentally responsible for his actions. 
These jurors were fully aware of the acts attributed to 
Appellant, had heard him testify and had aisbelievea his 
defense once already. Anything which would serve to pre- 


judzce this particular jury, no matter how slight it might 


seem, must be carefully scrutinized since it goes directly 
U | 


to the fairness accorded Appellant. 


Appellant's first and only witness during the sanity 
defense trial was Dr. Carl Bauer, a qualified and exper- 
ierfced clinical psychologist from Saint Elizabeth's 
Hospital. Since the order of evidence was reversed, he 
was the first witness to testify. The Court had already 
generally instructed the jury on the purpose of this 
trial and had even, sua sponte, defined for them such 
terms of art as "behavior controls." (Tr. 358). 

After these explanations had been given and Dr. Bauer 
nad been qualified, the jury was prepared to receive the 
expert's testimony. At this point, however, the Trial 


codrt interrupted and read a lengthy instruction taken 


t] 
frqn the Appendix of Washington vs. United States, 129 


U.S. App. D.C./29, 390 F. 2d 444 (1967). Appellant con- 
tends that the reading of this instruction severely pre- 
judiced his case and deprived him of a fair trial on the 
quéstion of whether his alleged actions were the product 
of a ment:l disease or defect. It is quite clear that 
the Trial Court did not voluntarily read this instruc- 


eS (Tr. 371): 


T COURT: You understand I am instructed by 
the Washington case to do this. The 
Court of Appeals has required each 
District Judge to do this at this 
stage by a formal opinion which is 
binding on me. I am not doing this 
of my own volition. If I could try 
the case the way I think cases ought 
to be tried, I would not do it, and 
there is no judge of this Court that 
would do it, but we are instructed 


by the Court of Appeals to do it and, 
accordingly, I feel required to do it. 


BERLOW: I think the Court of Appeals may 
have an opportunity to reconsider the 
decision in that case. 


COURT: It is one of many examples where 
the Court of Appeals has interfered 
with the discretion of a District Judge 
and placed various restrictions on the 
way he can try a case. However, we are 
all bound by this statement and we all 
are using it. We are all loath to use 
it. I have no choice. 


BERLOW: Very well. 

COURT: Your objection is noted. 

Appellant contends that in reading the "Washington" 
instruction the trial judge abused his discretion, since 
whether or not to read the instruction was his decision 


to make. 


| 
In the Washington decision, supra, the Court set down 


guidelines for the judge to follow regarding the admissi- 
bility of evidence in sanity trials, but to go further and 
say that that decision set out as "an unwavering require- 
ment that the trial judge read the "Washington" instruc- 


tion is to credit the appellate courts with an unauthorized 
| 


sojourn into the trial courts" domain. 


At 32 Am Jur 2d, Federal Practice and Procedure, §342, 


it is said: | 
Courts of Appeal are courts of limited 
jurisdiction. They are not endowed with 

any original jurisdiction, but their juris- 
diction is exclusively appellate, as estab- 
lished and limited by statute. A Court of 
Appeals has no general superintendence over 
District Courts and cases in them, but may 


interfere only when and to the extent 
that the laws provide. (Footnotes omitted) 


This jurisdiction has been rather narrowly defined by 
28 jUnited States Code, §1291, and the appellate courts' 
capacity has been held to be limited to reviewing alleged 
errors committed by the trial court. Raulie vs. United 
states (CA 10) 400 F. 2a 487 (1968); Litton vs. United 
States (CA Ark) 177 F. 2d 416 (1949). 
Other cases have held, inter alia, that: 


§ 


They [courts of appeal] are not in- 
tended to guide the conduct of the trial 
judge in the exercise of his judgment as 
to routine matters before or during trial 
by issuing declaratory opinions. Appli- 
cation of Edwards (C.A. 2) 375 F. 5 108 

968); 


* 


4 


ang that they "...may not tell the trial court ahead of 
tife how to exercise its discretionary powers." Trust Co. 


of! Chicago vs. Pennsylvania R. (CA 7) 183 F. 2d 640, 
5 cies 2a 238 (1950). 

i Although the Court of Appeals does exercise some 
supervisory powers over the inferior courts in its circuit 
(4s in Smith vs. Katzenbach, 121 U.S. App. D.C. 113, 351 
Py 2a 810 (1965)), this power does not generally extend to 


tife trial courts’ areas of discretion. It can, for ex- 


ample, prescribe rules of proof in criminal cases, Kelly 


\ 
74. United States, 90 U.S. App. D.C. 125, 194 F. 2d 150 


1952); Eury vs. Huff, 79 U.S. App. D.C. 289, 146 F. 2d 


17 (1944). However, as the court in Eury, supra, indica- 
9 


e 


ted (citing United States vs. Mitchell, 322 U.S. 65, 64 S. 


Ct. 896 (1943)), that role relates to formulating rules on 
the admissibility or propriety of evidence. None of these 
cases indicate, nor has any case been found that indicates, 
that the appellate court may require the trial judge to 
unfailingly read a specific prescribed instruction, ata 
specific time during trial, to a specific witness in a 
criminal case. It seems clear that whether or not to give 
an instruction as well as what instruction to give would 
fall within the discretion of the trial court. Tt seems 
equally clear that if this discretion is abused and results 
in frejudicial error, then a new trial on the issue is 
mandatory. 

Appellant contends that the instruction recommended 
in Washington, supra, was dicta, and as such was not un- 
equivocally binding on the trial judge. The court's lan- 
guage, in Washington, supra, was not necessary to that 
decision nor was the issue of the instruction raised in 
that appeal. It was in fact a determination made by the 
Court without argument or full consideration of the 


point. 


Moreover, the giving of cautionary instructions has 
gené@rally been held to fall within the trial judge's dis- 
cretion, Krieger vs. Bausch (C.A. 10), 377 F. 2d 398 


(1968), as well as the language of such an instruction, 


Kay Oil Co. vs. Sammons (C.A. 5), 321 F. 2d 729, 730 
(1963). 


This point is summarized at 5-A CJS, Appeal and Error, 


§1775, where it is said: 


The giving of cautionary instructions 
stands on a different footing from the 
giving of instructions on the law of the 
case and is a matter very much within the 
discretion of the Court. 


If the "Washington Charge” was not a cautionary in- 
struction, then it should have come at the conclusion of 
the trial, along with the other jury instructions pursuant 
to Rule 30 of the Federal Rules of Criminal Procedure, 
wherein it is said: "...the court shall instruct the jury 
after the arguments are completed.” 

This Court has recognized that the trial court has 
broad discretion, stating: 


| The [trial] court not only has broad 
discretion in considering bifurcation, 
but also in prescribing its procedure, 
the form of the change and submission 
of the questions to the jury, the admis- 
sibility of evidence in each stage, and 
even the impaneling of a second jury to 
hear the second stage if this appears 
necessary to eliminate prejudice. 
Holmes vs. United States, 124 U.S. App. 
D.C. 152, 363 F. 2d 281, 283 (1966); 
Accord: Parmon vs. United States, 130 
U.S. App. D.C. 188, 399 F. 24 599 (1968); 
Contee vs. United States, 133 U.S. App. 
D.C. 261, 410 FP. 2d 249 (1969). 


This Court has also said that "the qualification of 


a expert witness is within the discretion of the trial 


icourt,” District of Columbia vs. Chessin, 61 U.S. App. 


cor 63 F. 2d 523 (1932); Pollard vs. Hawfield, 83 U.S. 


sPPP- D.C. 374, 170 F. 2a 170 (1948), cert. den. 69 S. Ct. 


514, 336 U.S. 909, 93 L. Ed. 1073, reh. den. 69 S.| Ct. 654, 


336 U.S. 929, 93 L. Ed. 1089; as well as that a psycholo- 


gist may qualify as a medical expert, Jenkins vs. United 


States, 113 U.S. App. D.C. 300, 307 F. 2d 637 (196 
Appellant therefore contends that even though 
Washington decision did not require reading of the instruc- 


tion, the trial judge believed it did. The result for the 


Appellant was the same either way. His defense was pre- 
judiced and confidence in his expert was undermined. 


Appellant contends that from the fact that the trial 


| 
judge unwillingly gave the "Washington Charge", an unre- 


quired instruction, against his choice, prejudice may be 
inferred. Appellant, however, further contends that it 


was not only the reading of the instruction and the attend- 


ant circumstances, but also the language of the instruc- 
tion itself which was prejudicial. The "Washington Charge” 


was net only lengthy but contained such statements as the 
following: 

The underlying facts you have obtained 
may be so scanty or the state of rofes+ 
sional knowledge so unsure that you cannot 


Venture any opinion. If so, you should) 
not hesitate to Say so. emphasis added) 


As an expert witness, you may, if you 
wish and if you feel you can, give your 
Opinion... (emphasis added) 

It would be misleading for the jury! to 
think that your testimony is based on your 
Special knowledge concerning the nature! and 
diagnosis of medical conditions if in fact 
at = not. (emphasis added) 


Even in the context of the whole instruction, these 


phrases fairly leap out at the juror. The effect of this 


instruction is to warn the juror that the expert may not 


be competent {even though he has been qualified as an ex- 
pert) to answer the questions that will follow and that 
the expert should not hesitate to admit it. Such phrases 
as those cited above serve to undermine the jury's confi- 
dence in the opinion of the expert prior to even hearing 
his testimony, and makes them less receptive to his tes- 
timony. Appellant argues that if there were impropriety 
in the expert's testimony, then this is properly the sub- 
ject of cross-examination as for an instruction by the 


Court. 
This same jury had previously had the testimony of 


some fourteen Government witnesses, two of whom were 
qualified as fingerprint experts. No special instruction 
had been given to these experts, nor was any explanation 
offered why Dr. Bauer's testimony was of a different 
genre of expertise. The Court didn’t ask Dr. Bauer 
whether he was familiar with the "Washington Charge" 

as it did Dr. Pugh. (Tr.424). Nor did the trial judge 
ask the jury “to bear with him" while he read the instruc- 
tion to Dr. Bauer as he did when he read it to Dr. Pugh. 
(Tr.425). No explanation was offered as to why the Court 
believed it necessary to read the instruction to Dr. Bauer 


and why the Court didn't read it to Dr. Pugh until counsel 


objected. It is very questionable whether the cautionary 
instruction offered by the Court at this point (tr. 431) 
corrected the misimpression. When the question of a long 
prison term versus proper medical help is on balance, the 
risk is too great to speculate. It should be noted in 
passing, that the Court's comment regarding the possibility 
of treatment for Appellant (Tr. 461), overlooks the fact 
that Dr. Bauer, also a qualified expert from Saint Eliza- 
beth's Hospital, took a different view than Dr. Pugh. The 
Court's comment does, however, seem to be a tacit admis- 


sion of the Court's preferences. 


Because the Court erroneously read the "Washington 
| 


Charge" involuntarily and against its better judgment, be- 
cause of the surrounding circumstances, and because of the 
language of the "Washington Charge" itself, the Appellant 
was prejudiced in his presentation of expert medical testi- 
mony on the question of mental competency in his sanity 


defense trial. Appellant prays the Court to grant him a 


new trial on this issue. 


CONCLUSION 


For the reasons set forth herein, Appellant asks 
tifis Court to remand this case with instructions to 
eter a judgment of acquittal. Alternatively, Appellant 
asks this Court to remand the case for a new trial with 
proper instructions. Should this Court deny these re- 


quests, Appellant asks for a new trial on the question 


of his sanity defense. 


‘ LN 
DAVID M. DAVENPORT | 


Attorney for Appellant 
(Appointed by this Court) 
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ISSUES PRESENTED * 


In thé opinion of appellee the following issues are pre- 
sented: » 


1. Did the trial court err in concluding that the jury 
could fimd appellant Gainey guilty beyond a reasonable 
doubt? 

2. Is appellant Gainey precluded from asserting an 
abuse of discretion in the trial court’s allowing a joint 
trial when he failed to request a severance? 

3. Did the trial judge properly refuse to limit the use 
of photographs taken during the robbery where those 
pictures depicted a robber? 

4, Was an eyewitness’ in-court identification tainted 
by a confrontation that might not have occurred, and 
which was neither inherently suggestive nor suggestive 
when considered with the independent basis for the wit- 
ness’ ingcourt identification? 

5. Did Congress intend an unarmed participant in an 
armed robbery to be sentenced under 22 D.C. Code 
§ 3202? 

6. Did the trial court abuse its discretion in sen- 
tencing appellant Harling to imprisonment for a term of 
twelve years to life when that sentence was within the 
boundaries authorized by Congress? 

7. Did this Court err in Washington v. United States, 
129 U.S. App. D.C. 29, 390 F.2d 444 (1967), when it re 
quired < trial court to give a specific cautionary instruc- 
tion at a specific time in every case involving an insanity 
defense? 


* This case has not previously been before this Court. 


United States Court of Appeals 


® FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,127 


UNITED STATES OF AMERICA, APPELLEE 
CE 


ANDRE L. GAINEY, APPELLANT 
No. 24,128 


UNITED STATES OF AMERICA, APPELLEE 
Vv. 
JEROME HARLING, APPELLANT 


t 
Appeals from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


t 
COUNTERSTATEMENT OF THE CASE 


Apptilants, along with Bruce Holland and Morris Hol- 
ley, were charged in eighteen counts of a twenty-count 


(1) 
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indictment filed on December 18, 1968, with entering a 
bank with intent to rob, four counts of robbery, four 
counts of robbery while armed, and nine counts of as- 
sault with a dangerous weapon, in violation of 18 U.S.C. 
$2113(a) and 22 D.C. Code $$ 2901, 3202 and 502, re- 
spectively. The remaining two counts charged three other 
individuals with being accessories after the fact in viola- 
tion of 22 D.C. Code § 1062 On March 12, 1969, appellant 
Gainey was committed to Saint Elizabeths Hospital pur- 
suant to his request for a mental examination. After a 
hearing on September 5, 1969, appellant was found com- 
petent to stand trial. Prior to trial Holley and Holland 
withdrew their earlier pleas and pleaded guilty to one 
count of armed robbery; the remaining charges were dis- 
missed. Appellants were tried before District Judge Ger- 
hard A. Gesell and a jury on December 8 and 9, 1969, 
with the jury returning verdicts of guilty of all charges 
submitted to them—three counts of robbery while armed 
and eight counts of assault with a dangerous weapon. Ap- 
peilant Gainey, who had raised the defense of insanity, 
Was tried on that issue before the same jury on Decem- 
ber 10, 1969, with the jury reaffirming their prior ver- 
dicts. On March 2, 1970, appellants were each sentenced 
t© concurrent terms of imprisonment of twelve years to 
life for each count of robbery while armed and three years 
to ten years for each count of assault with a dangerous 
weapon. These appeals followed. 

On July 17, 1968, four mean, in a carefully planned 
and executed holdup, robbed the American Security and 
Trust Company at 5911 Blair Road, N.W., escaping into 
nearby Maryland with almost $30,000 of the bank’s 
money. Two of the men were armed, one with a shotgun, 
the other with a rifle, and held the people in the bank 
at bay while the other two felons raced behind the tellers’ 
counter, scooped the money into paper bags, and ran 
with the gunmen out the same door through which they 


? Pursuant to a stipulation between counsel, the accessory counts 
were severed on December 8, 1969, and those charges were sub- 
sequently dismissed. 
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(Tr. 6-70) and drove off into Takoma Park, Maryland, 
where fthey hastily abandoned the vehicle and split into 
two groups (Tr. 54-55). 

Upon hearing the bank guard shout, “Here it comes,” 
the bank’s assistant manager, Mr. Edwin W. Hanger. 
looked yout the window and saw a man with a gun en- 
tering”.he bank (Tr. 118). Although he managed to set 
off the,silent alarm, he could do no more since one of the 
robbers was pointing a shotgun at him (Tr. 118-19). 
That felon herded the bank guard, the branch manager, 
Mr. Hanger and a secretary into the office area (Tr. 119, 
124). The other gunmen in the meantime was controlling 
the bank tellers while the two money men were raiding 
the cash drawers. 

One of the money men vaulted over the counter, land- 
ing near Miss Sharon Frost, a teller (Tr. 13). As he 
landed, he placed his hand on Miss Frost’s chest and 
pushed .er back, saying, “Move back, bitch, or I will have 
him shoot you.” (Tr. 14.) Miss Frost, who had succeeded 
in touching off the camera alarm (Tr. 18), moved against 
the bax wall with the drive-in window teller, Mrs. Kath- 
erine Jordan, while the man who pushed her rifled their 
tills (Tr. 14, 116-17). As that was happening, the second 
money man forced his way into the counter area by de- 
manding that the counter door be opened (Tr. 36). "That 
man looted Miss Shirley J. Allen’s and Mrs. Margaret 
Boschef’s cash drawers as he was telling his athletic 
partner to hurry (Tr. 37). When the first man finished. 
he placed his hand on the counter and vaulted over it (Tr. 
15). The second man left the same way he entered and 
was th4 last to leave the bank (Tr. 20). 

While the robbery was in progress, Mrs. Mildred A. 
Thompson drove up to the drive-in window in order to 
cash a check (Tr. 46). When she looked in the window, 
she saw one of the felons, wearing a “T-shirt sort of thing 
attire” (Tr. 52), placing money into a paper bag (Tr. 
48). Realizing a robbery was in progress, she drove away 
from the possible line of fire and waited (Tr. 4849). A 


had ca (Tr. 36-37, 119). They entered a stolen car 
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few seconds later she heard a gunshot (Tr. 49). Mr. 
Donald A. Major, a bank customer, meanwhile, entered 
the bank through the rear door and saw several bank 
personnel with their hands raised (Tr. 127). He im- 
mediately started to leave but was momentarily halted by 
an order from one of the gunmen to go over to the office 
area. He refused and ran for the door, lowering his head 
as he reached the exit. Just then a shotgun blasted at him 
striking the door and showering him with glass. For- 
tunately, he was unharmed (Tr. 127). 

Shortly after Mr. Major escaped, the four men rushed 
into a bluish-green Tempest and fled into Maryland via 
Blair Road ‘Tr. 30, 120, 125). Both the branch manager, 
Mr. Milton O. Jones, and Mrs. Thompson witnessed that 
escape and recorded the license number of the car as it 
sped away (Tr. 50-51, 123). A few minutes after that 
flight, Mr. Roland C. Hutchison observed the same car 
stop at Grant and Maple Avenues in Takoma Park, Mary- 
land (Tr. 54-55). Four men hurriedly exited that car, 
two going past Mr. Hutchison and two walking the other 
way (Tr. 55). The driver of the car took a brown paper 
bag and placed it under his shirt (Tr. 58). That car was 
identified as having been stolen from Mrs. Lillian J. 
Phillips shortly before 12:40 p.m. on the day of the rob- 
bery. Mrs. Phillips had last seen her car at 1842 Capitol 
Avenue, N.E. (Tr. 69). 

At trial Miss Frost made an in-court identification of 
appellant Harling as the felon who pushed and threatened 
her (Tr. 13-14, 16). She also identified the scenes depicted 
in several phographs taken by the bank’s cameras, in- 
cluding a picture (Government’s Exhibit No. 2) of ap- 
pellant Harling with his hands in Miss Frost’s till (Tr. 
20). Upon cross-examination she acknowledged that she 
identified appellant on two occasions prior to trial, once 
from pictures and once at a lineup (Tr. 31).* However, 
Miss Frost stated that her in-court identification was 


Neither appellant raised any constitutional objection, either 
before or during trial, to any of the out-of-court or in-court 
identifications. 
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based on “only what happened in the bank” and not on 
her out-of-court identifications (Tr. 30-31). Besides hav- 
ing had an opportunity to observe (Tr. 13-15), Miss Frost 
also had a will to remember, for as she stated: “I knew 
that at one point this was going to come up again and I 
kept telling myself, “You’ve got to remember. You’ve got 
to remember his face. If ever you see this man again, you 
want to know him.’” (Tr. 33.) 

Miss Frést, who attended several lineups connected 
with this case (Tr. 31), was asked whether she remem- 
bered seeing a handcuffed person being led into the Rob- 
bery Squad office from the elevator while she was waiting 
for the procedure to begin. She admitted that that had 
happened on several occasions but denied spotting appel- 
lant Harling being ushered from the elevator. Harling’s 
counsel queried whether she had recognized appellant, 
and she refterated, “I didn’t see him.” (Tr. 32.) When 
appellant Harling testified on his own behalf, he said that 
he was taken off the elevator and escorted to the Robbery 
Squad office while he was handcuffed and while Miss 
Frost was sitting in the hallway (Tr. 147). When asked 
if he “[cJould . . . tell the Court whether they noticed 
[him] or not,” appellant Harling responded, “I would 
think so, sir, because one of the men from Robbery Squad, 
when I got off the elevator, he shouted, ‘Get around the 
corner. They don’t want the witnesses to see him.’” (Tr. 
148.) 

Officer Robert R. Mullis of the Metropolitan Police dis- 
covered a palm print on the tellers’ counter near Miss 
Frost’s cage (Tr. 13, 15, 103). Officer Donald R. Nichols 
of the Metropolitan Police, a fingerprint examiner, testi- 
fied that in his opinion that latent palm print was left 
by appellant Harling (Tr. 112). He based that conclusion 
on a comparison of a known print of appellant’s palm 
with the latent print which revealed fifteen points of 
comparison (Tr. 110-12). Officer Nichols also concluded 
from the appearance of the latent print that it had been 
applied with pressure (Tr. 110). 


6 


Fingerprints also played an important role in appellant 
Gainey’s conviction, for a fingerprint of his right thumb 
was found on the rear view mirror of the getaway car. 
Mr. Walter T. Moore, a fingerprint examiner for the Fed- 
eral Bureau of Investigation, testified that he discovered 
several latent prints of identifiable quality in the aban- 
doned car shortly after the robbery (Tr. 90-91). That 
car was processed at the Bureau’s Washington office after 
being towed from the place where it was found (Tr. 66). 
One of those latent prints, which was discovered on the 
rear view mirror, was compared with a known right 
thumb print of appellant Gainey which was taken by Ed- 
ward L. McKeever, a Deputy United States Marshal (Tr. 
81-82). Mr. Moore stated that in his opinion appellant 
placed the fingerprint on the mirror, since he found eigh- 
teen points of identity after comparing the latent and 
known fingerprints (Tr. 95-97). Mr. Moore’s opinion was 
fortified by Mr. Hutchison, who testified that appellant 
Gainey was one of the men who got out of the escape car 
and walked past him (Tr. 55-57). Appellant passed within 
twenty-five feet of Mr. Hutchison, who was watching him 
because of his and his companions’ strange behavior (Tr. 
62). 

Two of the bank tellers strengthened the case against 
appellant Gainey by stating that he looked like the sec- 
ond money man. Although Miss Frost did not “get a good 
look” at the man who entered the counter area through 
the door, she did get several glimpses of him (Tr. 15-16). 
While testifying at trial as to what was depicted by one 
of the pictures taken by the bank camera ( Government’s 
Exhibit No. 3), the teller stated: 


As I recall, from the glimpses I got of the man 
inside the bank as he was in the teller’s window, and 
as he was leaving the bank, and from the picture, I 
would say the two things coupled together would make 
me believe that this man [the one in the picture] is 
the man in the blue shirt [appellant Gainey]. (Tr. 
20-21.) 
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One of the other tellers, Miss Allen, was able to relate 
exactly what the second money man did, including what 
he said (Tr. 36-37). However, when asked if she could 
make an in-court identification of that man, Miss Allen 
replied: 


You know, this occurred a year ago this past sum- 
mer and it is not like it happened yesterday. But the 
young man in blue [appellant Gainey} resembles, 
he fits the general description of the fellow that came 
through the side door. (Tr. 38.) 


Both appellants testified in their own behalf, and al- 
though they admitted knowing each other, they both denied 
any involvement in or knowledge of the robbery (Tr. 140, 
146, 151). Appellant Gainey claimed that he had flown 
to Cuba before July 4, 1968, and had remained there until 
some time between August and September of that year 
(Tr. 142-45). However, he was unable to recall exactly 
how he went to and returned from that country. Appellant 
Harling claimed on cross-examination that he was never 
in the bank which was robbed (Tr. 151). 

Immediately prior to trial the Government moved to 
dismiss three counts of the indictment involving a teller 
who did not testify, Margaret Boschet (Tr. 6). The first 
count of the indictment, charging appellants with enter- 
ing a bank with intent to commit robbery, was also dis- 
missed by the court since the evidence showed a com- 
pleted robbery (Tr. 137, 153). After instructions the 
jury retired at 3:10 p.m. to deliberate and at 4:20 p.m. 
returned in open court with guilty verdicts on all counts 
of armed robbery and assault with a dangerous weapon 
(Tr. 158, 162). 


Insanity Defense 


Since appellant Gainey had raised an insanity defense, 
the trial court did not discharge the jury after they had 
returned their initial verdicts against both appellants but 
ordered them to return for appellant’s bifurcated defense. 
On behalf of that defense, appellant presented one witness, 


i) 


Dr. Carl Bauer, a clinical psychologist from Saint Eliza- 
beths Hospital, who testified that in his opinion appellant 
had a severe mental illness (Tr. 401-03). Dr. Bauer had 
reached that conclusion after conducting a three-hour in- 
terview of appellant on June 11, 1969, in the course of 
which he administered three psychological tests besides 
“an interview in depth.” (Tr. 373.) The psychologist ex- 
plained to the jury the functions of the three tests 
(Bender-Gestalt test, house-tree-person test and Ror- 
schach test) and indicated how appellant’s response com- 
pared to those of a normal person (Tr. 374-98). Accord- 
ing to Dr. Bauer, appellant’s replies were abnormal and 
showed that appellant was “indeed a case of severe 
mental illness.” (Tr. 401.) Appellant was an “episodic, 
psychotic individual, one who drifts in and out on occa- 
sions into mental illness.” (Tr. 401.) This type of be 
havior may be called a chronic undifferentiated schizo- 
phrenia, or in “plain ordinary English, it is a man who 
manifests a variety of psychotic symptomatology ... .” 
(Tr. 402.) 

When asked how long appellant had been suffering 
from this sickness, the witness stated it was so pronounced 
that it could have existed for a year or more (Tr. 403). 
However, he was unable to testify whether there was a 
relation between appellant’s illness and his crime (Tr. 
404-06), but he did believe that appellant was not or- 
ganized enough “to have had a significant role in some- 
thing as highly organized as robbing a bank.” (Tr. 406.) 

In order to refute appellant’s defense, the Government 
presented one witness, Dr. Daniel D. Pugh, a staff psy- 
chiatrist from Saint Elizabeths Hospital. Dr. Pugh testi- 
fied that he had frequent contacts with appellant during 
appellant’s stay at the hospital and that he had conducted 
two interviews with appellant (Tr. 432, 433). Although 
at first the psychiatrist thought there was a “very strong 
chance” appellant was mentally ill (Tr. 432), Dr. Pugh 
subsequently changed that opinion. From his discussions 
with appellant, the doctor felt that appellant’s answers 
were contrived, and that opinion was fortified by appel- 
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lant’s actions on the ward (Tr. 437-45). Appellant’s be- 
havior when in a doctor’s presence indicated that he might 
have had a mental illness (é.g., Tr. 442-43), but that ill- 
ness was incompatible with his conduct when he thought 
no one was watching him (¢.g., Tr. 443-44). On the basis 
of reports from the nursing staff, his personal observa- 
tions of appellant and appeilant’s background data, Dr. 
Pugh concluded that appellant was not mentally ill but 
was simply feigning mental illness (Tr. 445). As Dr. 
Pugh stated: “Over the course of Mr. Gainey’s stay in the 
hospital, it became more and more strongly felt that he 
was malingering.” (Tr. 435.) 

After Dr. Bauer was qualified as an expert and before 
he began to testify about the case at bar, the trial court 
interjected and read in open court the instruction re 
quired by this Court in Washington v. United States, 129 
U.S. App. D.C. 29, 390 F.2d 444 (1967). Immediately 
after the giving of that charge, appellant objected to it 
and unsuccessfully moved for a mistrial (Tr. 370). Ap- 
pellant’s objection was overruled: the trial judge stated 
that he was required to give such a charge at that par- 
ticular time (Tr. 371). The Washington instruction gen- 
erated arfother objection when the trial court referred to 
it in questioning the Government’s witness (Tr. 424). 
This time, however, appellant objected to the court’s mere- 
ly asking Dr. Pugh if he was familiar with that instruc- 
tion and then failing to read it again (Tr. 425). In re 
sponse to that initial objection the judge read the entire 
charge (Tr. 425-29). Appellant’s counsel, however, was 
still not satified, asserting that by failing initially to give 
that instruction the court intimated that Dr. Bauer’s 
opinion was not as qualified as Dr. Pugh’s (Tr. 429-30). 
In order to correct that possible belief the trial judge 
cautioned the jury that he never intended such a result 
and that their determination was paramount (Tr. 431). 

After arguments and instructions, the jury retired at 
2:39 p.m. and returned in open court shortly after 3:35 
p.m. that same day with a reaffirmance of their prior 
guilty verdicts (Tr. 482, 484-7). 
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ARGUMENT 


I. Appellant Gainey’s convictions rest on evidence that 
was more than sufficient for a reasonable person to 
conclude beyond a reasonable doubt that he committed 
the crimes charged. 


(Tr. 15, 20-24, 36-88, 55, 97, 183) 


Refusing to acknowledge the strength of the Govern- 
ment’s case against him, appellant Gainey asserts that his 
convictions were the result of guilt by association and 
that the evidence was insufficient to support the verdicts 
against him. In effect, appellant is contending that the 
trial court erred in not granting his motion for a judg- 
ment of acquittal made at the close of the prosecution’s 
case in chief (Tr. 133). Appellant’s argument, which is 
amply refuted by the record, is without merit, for he 
fragments the evidence and applies an improper standard 
in assessing the Government’s case. 

This Court has on many occasions commented that on 
ruling on a motion for judgment of acquittal the trial 
court must deny the motion if the trier of fact could, not 
must, find beyond a reasonable doubt that the accused 
was guilty as charged. E.g., Crawford v. United States, 
126 U.S. App. D.C. 156, 375 F.2d 382 (1967). In making 
that determination, the trial judge must view the evidence 
in the light most favorable to the Government, making full 
allowance for the right of the jury to assess the credibility 
of witnesses, weigh the evidence and draw justifiable in- 
ferences of fact from the evidence adduced at trial. Curley 
v. United States, 81 U.S. App. D.C. 389, 393, 160 F.2d 
229, 232, cert. denied, 331 U.S. 837 (1947). On review, the 
“verdict of a jury must be sustained if there is substantial 
evidence, taking the view most favorable to the Govern- 
ment, to support it.” Glasser v. United States, 315 U.S. 
60, 80 (1942). Implicit in the proper review standards 
are the precepts that the evidence must be viewed as a 
whole, not fragmented and not in a vacuum, and all rea- 
sonable inferences need not be negated. “Thus, the test 
for sufficiency of evidence is not whether a reasonable 


se 


doubt was possible, but rather whether of finding of 
no reasonable doubt was possible.” United States v. Harris, 
D.C. Cir. No. 22,742, decided August 12, 1970, slip op. at 
25 (footnote omitted) (emphasis in original). 

In the case at bar, the facts centering around the es- 
cape car are, by themselves, sufficient to support the jury’s 
verdicts. Four men were known to have committed the 
robbery and to have escaped by car towards Maryland 
(Tr. 49-51, 125). Minutes later that same car was hur- 
riedly abandoned by four men, one of whom placed a 
paper bag under his shirt (Tr, 54-55, 58). Surely it was 
reasonable for the triers of fact to infer that those four 
men, because of their actions and the time factor, were 
the same ones who robbed the bank. United States v. 
Harris, supra. Appellant was identified by both finger- 
prints And an eyewitness as one of those four men (Tr. 
55, 97) and therefore it was proper for the jury to infer 
that <ypellant Gainey robbed the bank. Compare Bailey 
v. United States, 128 U.S. App. D.C. 354, 389 F.2d 305 
(1967), and Norman v. Uniied States, 126 U.S. App. D.C. 
387, 379 F.2d 164, cert. denied, 389 U.S. 886 (1967), 
with Goodwin v. United States, 121 U.S. App. D.C. 9, 
347 F.2d 793, cert. denied, 382 U.S. 920 (1965). 

Appellant Gainey’s convictions, however, are grounded 
on more than just an inference that the men in the car 
robbed ‘the bank. Two eyewitnesses identified appellant, 
albeit weakly, as the culprit who ran behind the tellers’ 
counter (Tr. 20-21, 38). Both of those witnesses had an 
opportunity to observe that felon, and one witness, Miss 
Allen, was able to reconstruct in detail what that man 
did (Tr. 15, 36-37). Besides those identifications, the jury 
also had before them pictures taken by the bank’s hidden 
cameras * which buttressed the identification (Tr. 20-24). 


3 App§llant’s reliance upon Hiet v. United States, 124 U.S. App. 
D.C. 313, 365 F.2d 504 (1966), and Cooper v. United States, 94 U.S. 
App. D.C. 343, 218 F.2d 39 (1954), is misplaced, for those cases 
involvec fingerprints without an eyewitness identification placing 
the accused in the car during the escape. 


a 
*Those pictures, Government’s Exhibits Nos. 2 through 8, are 
presently before this Court as part of the record on appeal. 
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We submit that the pictures, which are competent ev i- 
dence by themselves once authenticated, coupled with the 
eyewitnesses’ testimony and the jury’s observations of 
appellant during the trial, are sufficient to support the 
jury's verdicts. Cf. United States v. Skinner, —— US. 
App. D.C. , 425 F.2d 552 (1970). Surely, when the 
evidence is viewed as it must be—as a whole and in the 
light most favorable to the prosecution—it is obvious that 
the jury determination of appellant’s guilt beyond a rea- 
sonable doubt is amply supported. United States v. Harris, 
supra, slip op. at 28; ef. United States v. Johnson, D.C. 
Cir. No. 23,168, decided June 19, 1970. 


IL Appellant Gainey is precluded from now attacking his 
joinder for trial with his co-felon, since by neglecting 
to request a severance he failed to invoke the trial 
court’s discretion. 


Having joined himself with three others in order to rob 
a bank effectively, appellant Gainey subjected himself to 


the risk of beng indicted and tried with his fellow felons. 
Barnes v. United States, 127 U.S. App. D.C. 95, 381 F.2d 
263 (1967): Rule 8(b), FED. R. Crim. P. If such a joinder, 
permissible under Rule 8(b), in a given case may create 
2 substantial prejudice to one of the co-defendants, Rule 
14, Fep. R. Crim. P., authorizes a trial judge to relieve 
that prejudice by severing defendants. A motion for sev- 
erance under Rule 14 is addressed to the sound discretion 
of the trial court, who “has been given wide latitude in 
this area,” and the court’s determination is subject to 
review only for an abuse of that discretion. United States 
v. Robinson, D.C. Cir. No. 22,876, decided October 14, 
1970, slip op. at 5-6. It is axiomatic that a failure to re- 
quest a severance before or during trial normally pre- 
cludes the subsequent raising of an improper or prejudi- 
cial joinder issue on appeal. Cupo v. United States, 123 
U.S. App. D.C. 324, 359 F.2d 990 (1966), cert. denied, 
385 U.S. 1013 (1967): Rule 12(b) (2), Fep. R. Crim. P. 
Thus appellant Gainey’s failure to move for a severance 
prior to or during trial precludes his appeal on this issue. 
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Apparently relying upon Rule 52(b), Fep. R. CRIM. P., 
and the dicta in some cases* that there may be instances 
where a defendant was so prejudiced that a failure by the 
court to order a severance swa sponte was an abuse of dis- 
cretion,’ appellant asserts that the trial court on its own 
initiative should have ordered a severance. In our view 
appellant has failed to sustain his burden of showing 
prejudice. There can be no question that, appellant Gainey 
was progerly joined with his co-defendant, and his only 
grounds sor relief lay within the sound discretion of the 
court. Having failed to invoke that discretion in the first 
instance, appellant cannot now challenge a failure to ex- 
ercise that power as an abuse of discretion.’ Cf. Evans v. 
United States, 180 U.S. App. D.C. 114, 397 F.2d 675 
(1968), cert. denied, 394 U.S. 907 (1969) ; Hood v. United 
States, 125 U.S. App. D.C. 16, 365 F.2d 949 (1966). 


5 See, e.¢., United States v. Daniels, D.C, Cir. No. 22,913, decided 
October 15, 1970, slip op. at 9; Cupo v. United States, supra, 123 
U.S. App. D.C. at 327-28, 359 F.2d at 993-94. 


¢ Even if appellant had preserved this issue for appeal by unsuc- 
cessfully moving for severance, he would still not be entitled to 
relief becguse there was no prejudice to him resulting from the 
joinder. Nee McHale v. United States, 180 U.S. App. D.C, 168, 
$98 F.2d .57, cert. denied, 393 U.S. 985 (1968). Appellant Gainey’s 
defense did not contradict that of appellant Harling, nor was there 
evidence admissible against one appellant and not the other. Appel- 
lant’s only claim of prejudice is one of guilt by association, which 
is amply refuted by the record. Sce Sutton v. United States, D.C. 
Cir. No. 26210, decided August 19, 1970, slip op. at 14-15. 


7 Appellant alternatively argues that the trial court erred in 
granting a stipulated severance of the three untried defendants. 
That argument is premissed on a misreading of the indictment. 
The indictment contained twenty. not twelve counts (Appellant 
Gainey’s Br. at 18) and named the three severed defendants as 
accessories after the fact, not as principals. Contrary to appellant’s 
theory, the jury could not have convicted them as principals. Their 
severance clearly benefited appellant, for their removal eliminated 
several difficult issues from the trial. Cf. United States v. Irving, 
D.C. Cir. ° 23,096, decided October 9, 1970. 
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Il. The trial court did not err in refusing to instruct the 
jury that the photographs of the robbery, taken by the 
bank’s cameras, could not be used as support for the 
accuracy of the eyewitnesses’ identification testimony. 


(Tr. 19-24, 39-42, 130, 132-33) 


Seven photographs taken by the bank’s cameras during 
the robbery were proffered by the prosecution and were 
authenticated by two witnesses who observed the crime 
(Tr. 20-24, 40). Of those seven pictures, only three per- 
tained to appeilant Gainey (Government’s Exhibits Nos. 
8, 7 and 8) and were, to say the least, not paragons of 
clarity. As this Court can see from an examination of 
those exhibits, all three were blurred. However, the basic 
features of the fourth robber were clearly visible. Appel- 
lant Gainey did not object to the introduction into evi- 
dence of those pictures, although he did request that the 
court limit their possible use (Tr. 131-32). Counsel asked 
the judge to 


instruct the jury that even though they [Exhibits 3, 
7 and 8] are admitted for that purpose [as represent- 
ing what occurred], that in view of their obviously 
blurred and indistinct condition, insofar as the per- 
son contained therein is concerned that the jury be 
instructed that they cannot be received as evidence 
for purposes of identification. (Tr. 132.) 


That request was rejected by the trial judge, who stated: 


I can tell you now that my preliminary view about 
that is simply to tell them that they may look at the 
photographs and take them into account along with 
everything else in determining whether or not the 
defendant has been accurately identified. (Tr. 132.) 


Appellant’s present revival of his request is patently with- 
out merit. 

It is well settled that the admission into evidence of 
authenticated photographs rests primarily within the 
sound discretion of the trial judge and that their admis- 
sion has long been favored when they properly reflect, 
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amplify or clarify trial testimony. E.g., Richardson v. 
Gregory, 108 U.S. App. D.C. 268, 281 F.2d 626 (1960); 
C. McCormick, EVIDENCE $ 181 (1954). In the case at 
bar, the questioned pictures were highly probative on the 
issue of identity, for they depicted the actual physical 
characteristics of the second money man and gave the jury 
a measuring stick with which to judge appellant’s guilt. 
United States v. Hobbs, 403 F.2d 977 (6th Cir. 1968). In 
a sense the pictures were the identification testimony of 
a silent witness, and the fact that they were blurred went 
to the weight to be given them, not to their admissibility. 
Cf. Bradley v. United States, D.C. Cir. No. 20,710, decided 
November 5, 1969, slip op. at 10. 

Appellant’s argument that the jury’s use of the three 
pictures violated due process is totally devoid of merit. 
His contention completely ignores the dangers which the 
identificgtion trilogy * and succeeding cases were designed 
to combat. Paramount among those hazards to an ac- 
curate identification is that fear that a witness may sub- 


during tie crime. However, that danger is obviated in this 
case sincp the “witness” is an unchanging photograph. The 
jury was not identifying appellant but was merely com- 
paring the image captured by the picture with their ob- 
servations of appellant over a two-day trial. It cannot 
fairly be said that such a comparison leads to an irre 
parable mistaken identification. 
4 


stitute co image for the one that he actually viewed 


IV. The in-court identification of appellant Harling by 
one of his victims was not tainted by an imagined 
halfway confrontation prior to a lineup. 


(Tr. 13-20, 30-34, 146-48) 


At trial Miss Sharon Frost described in detail the role 
appellant Harling acted in the robbery, including the fact 
that he pushed and threatened her (Tr. 13-15). Although 
in response to appellant’s questions, she testified that she 


* Stovall v. Denno, 388 U.S. 298 (1967); Gilbert v. California, 
388 U.S. 2§3 (1967) ; United States v. Wade, $88 U.S. 218 (1967). 
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had identified appellant prior to trial from photographs 
and from a lineup (Tr. 31), the prosecution asked her 
only to make an in-court identification (Tr. 18). The de- 
tails of the lineup and photographic identifications were 
never brought out, for appellant did not object to nor chal- 
lenge the fairness of those identifications. It is upon this 
limited record, which is the product of appellant’s trial 
tactics, that appellant now seeks to invalidate Miss Frost’s 
in-court identification. We submit that appellant’s failure 
to object at trial and the facts which may be garnered 
from the record adequately defeat his argument. See 
United States v. Thurman, D.C. Cir. No. 22,466, decided 
October 28, 1970, slip op. at 9 n.21. 

Miss Frost stated on cross-examination that she attend- 
ed several lineups in connection with this case and that oc- 
casionally she would see a prisoner being ushered hand- 
cuffed into the nearby Robbery Squad Office (Tr. 31-32). 
However, she emphatically denied having seen appellant 
in that manner (Tr. 32). Appellant testified that on the 
night of the lineup, September 19, 1968, he was led off 
the elevator into the Robbery Squad office while Miss 
Frost and other witnesses were in the hallway (Tr. 147- 
48). His trial counsel was present with him at that time 
(Tr. 148). Appellant, however, could not say whether 
Miss Frost saw him (Tr. 148). Seizing upon this imagined 
confrontation, appellant now jumps to the conclusion that 
it was so suggestive that it gave rise to a very substantial 
likelihood of irreparable misidentification. Appellant has 
leaped too soon. 

Even assuming arguendo that appellant’s supposition 
is correct and Miss Frost did see appellant in the hallway, 
that does not necessarily mean that the confrontation was 
so suggestive as to violate due process. As the Supreme 
Court and this Court have pointed out on many occasions, 
the threshold question of fairness is to be determned by 
“the totality of the circumstances surrounding” an identi- 
fication. Stovall v. Denno, supra note 8, 388 U.S. at 302; 
accord, Gregory v. United States, 133 U.S. App. D.C. 317, 
410 F.2d 1016, cert. denied, 396 U.S. 865 (1969). The 
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6 
mere fact that a confrontation has the potential of being 
unneceSsarily suggestive does not mean that it must have 
been suggestive. If a witness has an independent basis 
on whigh to ground her identification, then even the most 
suggestive identification procedure will not be “conducive 
to irreparable mistaken identification.” Stovall v. Denno, 
supra note 8, 388 U.S. at 302. 

In the case at bar, the record adequately supports the 
conclusion that Miss Frost’s in-court identification rested 
upon an independent basis, and we are confident that the 
trial court would have reached that conclusion if appellant 
had not forstalled that finding by his failure to raise this 
issue at trial. Miss Frost clearly had an adequate op- 
portunity to observe appellant (Tr. 13-15), had a will to 
remember his appearance (Tr. 33), and did in fact 
utilize her opportunity (Tr. 13). See United States v. 
Sera-Leyva, D.C. Cir. No. 23,630, decided August 28, 
1970. When asked on what she based her in-court identifi- 
cation, Miss Frost stated it was a result of her observa- 
tions of appellant during the robbery (Tr. 30-31). The 
record amply supports her answer. 

Appellant’s argument as to suggestivity is also merit- 
less since a chance sighting of appellant under the cir- 
cumstances of this case would not be suggestive. Miss 
Frost was waiting with other witnesses for a lineup to 
begin when, appellant claims, she may have seen him. 
However, the mere fact of seeing a handcuffed man being 
led into the busy Robbery Squad office was not unusual 
(Tr. 32) and in no way could be read as suggesting to 
Miss Frost that appellant was the suspected bank robber. 
The lineup in this case occurred on the night of September 
19, 1968 (Tr. 31), a Thursday night, and therefore it is 
reasonable to infer that the lineup consisted of persons 
arrested for other crimes and that the hallway con- 
tained witnesses to those crimes. Although Miss Frost 
would suspect that one of the robbers was in the lineup,® 
that does not mean she would assume that any one of the 


” See United States v. Thurman, supra, slip op. at 8-9. 
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several handcuffed men being led along the hall was the 
suspect in her case. If anything, the record suggests that 
appellant was not brought before her in handcuffs, be- 
cause if he had been, she would have recognized him from 
her prior encounter with him at the bank. On considera- 
tion of the entire record, we submit that appellant’s as- 
sertion of suggestivity is insubstantial and without sup- 
port and should not be given serious consideration. 


V. Since appellant Harling was a principal in an armed 
robbery, he was subject to the increased sentence 
authorized by 22 D.C. Code § 3202 even though he did 
not actually carry a weapon. 


(Tr. 13-20, 36-38) 


Appellants and two others committed a carefully 
planned and executed armed robbery in which each felon 
had a distinct function essential to the successful comple- 
tion of the joint crime. Although appellants were un- 
armed, they were able to perform their roles only because 
of the support their armed co-defendants gave them. From 
their actions it is clear that both appellants realized this 
and relied upon the aid of their armed confederates. Ap- 
pellant Harling told one teller to “[mJove back, bitch, or 
I will have him shoot you.” (Tr. 14.) Appellant Gainey 
was more subtle, gaining entry to the counter area by 
simply demanding that the door be opened (Tr. 36). All 
four felons were convicted * of armed robbery. 

Appellant Harling challenges his sentence pursuant to 
22 D.C. Code § 3202 by urging this Court to adopt a novel 
and restrictive interpretation of that statute. We agree 
with appellant that Congress was concerned with the con- 


29 We use the term “conviction” in relation to armed robbery, for 
in our view 22 D.C. Code § 3202 increases the degree of the crime 
and not merely the possible punishment, since the use of 2 weapon 
must be pleaded in the indictment and found beyond a reasonable 
doubt by the jury. Compare Jordan v. United States District Court, 
98 U.S. App. D.C. 160, 223 F.2d 362, vacated on other grounds, 
352 U.S. 904 (1956), with United States v. Marshall, D.C. Cir. No. 
22,485, decided June 20, 1970 (en banc), and People v. Caruso, 
249 N.Y. 302, 164 N.E. 106 (1928). 
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trol of firearms and the deterrence of armed crimes of 
violence when it enacted the precursor of the present 
§ 3202." However, we emphatically reject his conclusion 
that Congress intended the statute to apply only to the 
armed criminal and not to his unarmed companion. Ap- 
pellant’s anomalous construction of this provision is not 
only contrary to the wording of the statute and to case 
law, but it would also defeat the deterrent purpose of that 
enactment.?* 

Appellant readily admits that Congress could validly 
impose the sanctions of § 3202 upon an unarmed partici- 
pant in an armed robbery but argues that it must do so 
by a specific provision which it failed to provide in this 
statute. Appellant, however, has apparently overlooked 
the phrase “when armed with or having readily available,” 
which is dispositive of the case at bar. Surely, appellant 
had “readily available” to him a weapon when he ordered 
the teller to move “or I will have him shoot you.” (Tr. 
14.) Appellant’s legal premise is also incorrect. When 
faced with similar challenges to the applicability of an 
analogous statute, 18 U.S.C. § 2113 (d),* the Third Cir- 


1 Act of July 8, 1982, ch. 465, § 2, 47 Stat. 650. 


2 The present statute was enacted in 1967 as an amendment to 
the earlier statute. Pub. L, No. 90-226, §605 (December 27, 1967). 
The Senate Committee on the District of Columbia, in reporting the 
legislation which became the present § $202, expressed its “view 
that crimes of violence in the District of Columbia must be dealt 
with swiftly and sternly.” S. Rep. No. 912, 90th Cong., 1st Sess. 
20 (1967). In discussing the specific statutory language it observed 
that the proposed amendment provided for increased penalties 
“when a crime of violence is committed by a person carrying a gun 
or other firearm,” id. at 21 (emphasis added), but the Committee 
drew no distinction between the person actually holding the gun in 
his hand and an unarmed accomplice equally involved in the offense. 
In the absence of either statutory language or legislative history 
supporting appellant’s contention, this Court should be slow to 
read such'an exception into the statute as appellant now proposes, 


1318 U.S.C. § 2118 (d) provides in pertinent part: 


Whoever, in committing, or in attempting to commit, any 
offense defined in subsections (a) and (b) of this section, .. . 
puts in jeopardy the life of any person by the use of a danger- 
ous weapon or device .... 


cuit found no difficulty in applying the normal rule that a 
principal is responsible for the acts of a co-principal. 
United States v. Bux, 261 F.2d 807 (3d Cir. 1958) ; 
accord, Kaufman v. United States, 325 F.2d 305 (9th 
Cir. 1963). Just as in Bux and Kaufman, the weapons 
held by appellant Harling’s co-defendants were legally held 
by appellant. 

Appellant’s relience upon the old New York Penal Law 
$1944 (repealed 1967) is misplaced. Unlike our statute, 
under New York law at the time $ 1944 was in existence, 
the use of a weapon by one criminal increased the degree 
of the crime for all involved besides further increasing the 
punishment for the one carrying the weapon. F.9., People 
v. Paradiso, 248 N.Y. 123, 161 N.E. 443 (1928). Thus it 
can be readily seen that the New York legislature intended 
to deter armed robberies by increasing the degree of the 
crime and punishment for all if a weapon was used, in 
addition to further deterring the use of weapons by adding 
an additional increased penalty to the one who actually 
held the dangerous instrument. The statutory scheme of 
Penal Law § 1944 makes it at best inapposite to the case 
at bar. 


VI. The trial court did not abuse its discretion in sentenc- 
ing appellant Harling to concurrent terms of imprison- 
ment of twelve years to life for three counts of armed 


robbery. 


It is axiomatic that a sentencing judge has a very 
broad discretion in imposing a sentence and that an ex- 
ercise of that discretion is virtually unreviewable. E.g., 
United States v. Stubblefield, 408 F.2d 309 (6th Cir. 
1969). While the length of the sentence is not reviewable 
if within the statutory limits, it is clear that a reviewing 
court has a limited review of the process used by the sen- 
tencing judge in arriving at that sentence. Compare Leach 
v. United States, 122 U.S. App. D.C. 280, 353 F.2d 451 
(1965), cert. denied, 383 U.S. 917 (1966), with Scott v. 
United States, 135 U.S. App. D.C. 377, 419 F.2d 264 
(1969). In the case at bar Congress has authorized the 
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District Court to impose a sentence of “imprisonment for 
an indeterminate number of years up to life.” 22 D.C. 
Code § 3202. Appellant Harling’s sentence was thus within 
the statutory boundaries. Besides being well within the 
permissible limits, that sentence was far from being as 
harsh as it could have been. See Sutton v. United States, 
supra, slip op. at 16-20; Barringer v. United States, 180 
U.S. App. D.C. 186, 399 F.2d 557 (1968), cert. denied, 
393 U.S. 1057 (1969) (consecutive sentences). Appellant 
has not questioned the process used by the court in arriv- 
ing at his sentence but merely assails its length. 
Appellant attacks that sentence as being unconstitu- 
tionally excessive simply because it was a life sentence 
imposed on a twenty-year-old who was without a prior 
conviction. However, appellant’s contention fails to consider 
the seriousness of this crime in which a person was almost 
killed (Ty. 127), as well as the fact that the sentencing 
court was equipped with a presentence report which al- 
lowed it to make an informed decision as to the length and 


type of sentence to impose (Tr. 168). We submit that ap- 
pellant’s attempt to have this Court substitute its own 
judgment as to an appropriate sentence in his highly dis- 
cretionary area is patently without merit. 


4 Appellant Harling also advances another meritless contention 
by asserting that his convictions for assault with a dangerous 
weapon cannot stand since the ones who actually held the guns were 
not prosecuted for those offenses. It is well settled that one prin- 
cipal is responsible for the acts by a co-principal in furtherance 
of their common scheme and, contrary to appellant’s argument, the 
prosecution of the one who actually committed the act is not a pre- 
requisite to the successful prosecution of an aider and abettor. All 
that is necessary is that it be established that someone committed 
the offense, E.g., Bailey v. United States, 185 U.S. App. D.C. 95, 97 
n.7, 416 F.2d 1110, 1112 n.7 (1969); Cross v. United States, 122 
U.S. App. D.C. 380, 354 F.2d 512 (1965); see Farnsworth v. 
Zerbst, 98 F.2d 541 (5th Cir, 1988), cert. denied, 8307 U.S. 642 
(1989). 


22 


VII. The trial court did not err in giving an instruction 
required by this Court which informed both witness 
and jury that an expert psychiatric witness must use 
meaningful medical terms and leave the ultimate 
determination of mental responsibility to the trier of 
fact. 


(Tr. 366-71, 424-31, 479-80) 


In Washington v. United States, 129 U.S. App. D.C. 29, 
390 F.2d 440 (1967), this Court reviewed the history of 
the insanity defense, including the dissatisfaction with 
the presentations of that defense which led to the formula- 
tion of the Durham-McDonald™ rule. Prior to the crea- 
tion of that rule in this Circuit, it was thought to be im- 
possible for the trier of fact to make an informed decision 
on “blameworthiness” because the tests of responsibility 
then in use limited the focus of the inquiry. Although this 
Court now requires a complete presentation of an accused’s 
mental state,” the great difference of theory and terms 
prevalent in psychiatric circles, coupled with the tendency 


to use medical terms interchangably with legal labels, 
almost destroyed the benefits of Durham and McDonald. 
Thus the Washington Court required a trial judge to in- 
struct a psychiatric expert witness to refrain from using 
unintelligiable medical terms, to avoid moral conclusions, 
and to give the basis for his opinion in understandable 
language. 


To ensure that counsel and the jury are also so ad- 
vised, the trial judge should give the explanatory in- 
struction in open court to the first psychiatric witness 
immediately after he is qualified as an expert. It 
need not be repeated to later witnesses. Some of it 
will be repeated in the court’s instructions to the jury 
at the end of the trial, but we think the jury should 


** McDonald v. United States, 114 U.S. App. D.C. 120, 312 F.2d 
847 (1962) (en banc); Durham v. United States, 94 U.S. App. D.C. 
228, 214 F.2d 862 (1954). 


4 See, e.g., United States v. Carr, D.C. Cir. No. 23,004, decided 
November 2, 1970, slip op. at 3-4. 
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hear it in full and before the testimony. Washington 
v. United States, supra, 129 U.S. App. D.C. at 42, 390 
F.2d at 457 (emphasis in original). 


This is exactly what the trial court did in the case at bar 
(Tr. 366-70, 424, 479-80). 

Appellant Gainey objected at trial to the procedure re- 
quired by Washington and now on appeal again contends 
that this Court erred in that case, in that it assertedly 
usurped a trial court’s discretion in an area in which this 
Court had no authority to interfere. In effect, appellant 
argues, Washington was an advisory opinion which was 
outside this Court’s jurisdiction under 28 U.S.C. § 1291, 
and was consequently not binding on the trial court. A 
reading og Washington discloses that appellant is in error. 
The requirement of a cautionary instruction arose out of 
a problem that was germane to the resolution of the 
Washington appeal, a “case and contraversy,” and was de- 
signed to eliminate such problems in the future. The cau- 
tionary charge was deemed essential in order to preserve 
effectively the integrity of an insanity defense. It should 
be noted that such an instructional requirement is not 
without precedent in this Circuit. Coleman v. United 
States, 125 U.S. App. D.C. 246, 371 F.2d 343 (1966), 
cert. denied, 386 U.S. 945 (1967). 

Even if it is assumed arguendo that the trial court had 
the discretion to accede to appellant’s request and refrain 
from giving the Washington instruction, appellant’s ob- 
jection came too late, for the charge had already been 
given. Accord, United States v. Green, U.S. App. 
D.C. , 424 F.2d 912 (1970). Moreover, even if his 
objection fhad been timely, appellant is not entitled to a 


new tria? because he has failed to demonstrate any 
prejudice ‘o his defense from that instruction. The charge 
in the cas: at bar informed the jury to be aware of a pos- 
sible source of confusion and to examine a psychiatric 
expert witness’ testimony for the basis of his conclusion. 
Surely that cannot be said to have prejudiced appellant, 
nor does it lead to the conclusion that the jury will be less 
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receptive to the psychiatric testimony. See Washington v. 
United States, supra. 

We also disagree with appellant’s argument that a fail- 
ure to give the entire charge initially to Dr. Pugh re- 
versibly prejudiced him. The trial judge, as this Court 
directed, reminded the witness of the content of that in- 
struction (Tr. 424). If any impression of partiality had 
been conveyed, the trial judge dispelled it when he told 
the panel that he did not intend to suggest Dr. Pugh was 
more qualified than Dr. Bauer (Tr. 431). That sentiment 
was further buttressed when the Court informed the 
prosecutor it would strike Dr. Pugh’s conclusion if the 
psychiatrist did not give his reasons for his opinion (Tr. 
445). Appellant has failed to show either error or 
prejudice on this issue. 


CONCLUSION 


WHEREFORE, it is respectfully requested that the judg- 
ments of the District Court be affirmed. 


THoMaS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
JAMES E. SHARP, 
JOHN O’B. CLARKE, JR., 
Assistant United States Attorneys. 
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APPEALS FROM THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT HARLING 


INTRODUCTION 
Although the appellant believes the appeal to reverse the convictions 


below 4s fully supported in the brief on the merits, limited comment will 


be made as to certain arguments set forth by the Government in its 


opposing brief. 


REPLY TO THE GOVERNMENT's ARGUMENTS 
I. 

THE COURT ERRED IN THE CONVICTION AND. 
SENTENCING OF THE APPELLANT, WHO WAS UNARMED, 
FOR A PERIOD OF TWELVE YEARS TO LIFE IMPRISON- 
MENT FOR ARMED ROBBERY UNDER 22 D.C. CODE | 
SEC. 3202, WHICH PROVIDES FOR AN ADDITIONAL 
PENALTY FOR CRIMES OF VIOLENCE COMMITTED BY 
A PARTY WHO IS ARMED WITH A DEADLY WEAPON OR 
HAS SUCH A WEAPON READILY AVAILABLE. 

The Government concedes that it was the intention of eee in the 
enactment of legislation embodied in 22 D.C. Code sec. 3202 to provide 
additional punishment for a person committing a crime of violence while 
arhed, but argues that Congress also intended the increased punishment 
to apply to an unarmed companion. This argument flies in the face of 
the wording of the statute. The Government further argues that the 

| 
appellant is trying to write an exception into the statute to exclude 
unarmed parties from its provisions. The appellant is not | trying to write 
anything into the statute but only wants to have it applied as it is 
written. Moreover, the Government itself is attempting to rewrite 


> | 
the statute to include unarmed persons to receive the additional 


penalty provided by Congress for armed parties, 

The whole purpose of the statute providing an additional penalty 
uae to punish more severcly the man who held the gun or Other dangerous 
wegpon while committing a crime of violence. Since Congress intended to 
deter crimes of violence and the use of dangerous weapons in their com- 

| 


mission, it was entirely reasonable for it to include a provision that 


the party armed should receive a punishment in addition to that provided 


for the felony itself, The statutory penalty for the particular felony 
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committed provides ample punishment for the party who is not armed. 
The robbery statute, 22 D.C. Code sec. 2901, provides up to 15 years 
imprisonment. 

Had Congress intended the additional punishment to apply to an 
unarmed companion it could and would have made such provision. Since 
it did not, no such provision can be read into the statute. The record 
clearly shows that Harling was unarmed. 

The legislative history of the statute which deals with the control 
of firearms in the District of Columbia is contained in appellant's 
brief and will not be repeated here. Suffice it to say, that the 
Government verifies this view by a quotation from S. Rept. No 912, 
90th Cong., lst Sess., 21 (1967), where the Senate Committee observed 
that the proposed amendment provided for increased penalties “when a 
crime of violence is committed by a person carrying a gun or other 
weapon.” 

In Subdivision VI of its brief the Government argues that the 

llant's contention fails to consider the seriousness of this crime 
in which a person was almost killed. This argument lacks conviction 
in view of the Government's own failure to consider the seriousness of 

crime committed by Holland, who was the party who was armed and 
actually fired the shot. Although three witnesses testified that they 
¢ 


could identify Holland as the man who fired the shot (Tr. 23, 26, 28, 


eo. 122-123), did the Government attempt to have a life sentence 


’ 
imposed on him? Not at all. Holland received the lightest setence 


of all--an indeterminate period not to exceed 12 years. 


mie 


This is a classic case illustrating how the Government has reversed 
the will and purpose of Congress by rewarding the armed man with a light 


sentence while the unarmed man receives life imprisonment. 


No answer has been made by the Government to the long list of 
well-reasoned New York cases supporting the appellant's position. 


# since Harling was not convicted and sentenced under the robbery 


statute, 22 D.C. Code sec. 2901, and since sec. 3202 is not applicable 
to him, the judgment of conviction and sentencing for armed robbery 


should be reversed and appellant ordered released. 


II. 


THE COURT ERRED IN THE CONVICTION AND SENTENCING 
OF THE APPELLANT FOR ASSAULT WITH A DANGEROUS WEAPON 
UNDER 22 D.C. CODE SEC. 502, WHERE THE APPELLANT WAS | 
UNARMED AND THERE IS NO EVIDENCE THAT HE ASSAULTED 
ANYONE WITH A DANGEROUS WEAPON, AND THE GOVERNMENT 
DISMISSED THE IDENTICAL CHARGES AGAINST TWO ARMED 
CO-DEFENDANTS. 


The Government's brief completely avoids and sidesteps the issue 


raised in Harling's brief and attempts to brush it aside in Footnote 14 
| 


of*its brief under the subdivision dealing with the Jengeh of sentence 


imposed on Harling, a completely unrelated matter. 


The Government argues that one principal is responsible for the 
acts of a co-principal and the prosecution of the one who actuslly 
committed the act is not a prerequisite to the successful prosecution 
of an aider and abettor. This argument overlooks the fact that the 
charge was dropped against the gunmen and there was, pieretoret 
no principal for which another party could be a co-principal or an 


aider and abettor. 


{ When the charge is dismissed against the principal who perpetrates 
an act, it is dropped finally and for all purposes. Another party 
who did not coumit the act cannot be convicted as a principal because 
there is no longer an offense that he can be charged with, 
Notwithstanding the fact that three of the bank personnel testified 
that they could identify the two armed men, one of whom fired a shot, 
zhe Government chose to dismiss all counts of assault with a dangerous 
weapon against these men. Since the Government dropped the charges 
against the two armed men, the effect of its action was to drop them 
against the unarmed man who did not commit any assault and who was in 
fact unarmed. 


? 
The cases cited in the Government's brief are not applicable to 


nes case because in none of them were the charges dropped against the 
principal who perpetrated the crime. 

The principle of law that parties aiding or abetting a principal 
offender shall be charged as principals and not as accessories cannot 
be stretched to the point where the party who did not commit the crime 
is held to be the principal perpetrating it, while the real principal 
is permitted to go free of the charge and to have it dropped. 


It is submitted that the Government has plea-bargained itself out 


yr court on this charge, and the conviction of Harling for assault with 


‘a dangerous weapon should be reversed. 


III. 


EVEN IF PROPERLY CONVICTED AND SENTENCED 
UNDER 22 D.C. CODE, SECS. 3202 AND 502, THE 
COURT ERRED IN INFLICTING A SENTENCE WHICH 
IS UNDULY SEVERE AND IN VIOLATION OF THE CON- 
STITUTIONAL RIGHTS OF THE APPELLANT UNDER THE 
EIGHTH AMENDMENT OF THE CONSTITUTION. 


@ the Government argues that the severity of a sentence tmposed 


by jo District Court judge is virtually unreviewable, and in effect 
that the hands of this Court are tied in reducing such a sentence. 
’ This argument is completely contrary to the recent case of 

United States v. James McCoy, No. 22,792, 23,090, __ U.S. App. D.C. __ 
where the sentence was reviewed and the judgment reversed. ‘This Court 
stated that a sentencing policy which focuses solely on the crime ignores 
the rehabilitative purposes of the criminal law, citing the President's 
porns on Law Enforcement and Administration of Justice, The 
Challenge of Crime in a Free Society (1967), and the American Bar 
Association Project on Minimum Standards for Criminal Justice, 
a Alternatives and Procedures 54-55 (approved draft 1968). 

In the McCoy case this Court quoted from the ABA Project concerning 
long-term sentences as follows: | 

There is general agreement among most who have ees 
studied the patterns of sentencing in this country that; the 
® average sentence to prison is for a term in excess of what 

can reasonably be justified and that there are far too many 

long-term commitments. 

In United States v. Alston, 136 U.S. App. D.C. 3%, 337, 420 F. 2d 
176, 179 (1969), in considering a bail application, this court stated: 
In modern times, at least, a life sentence for robbery, even 


armed robbery, occurs so rarely as to be fairly described as a 
transparent rather than substantial consideration. 
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if 
2 
the conscience jof the Court. Holland. who fired the shot, was sentenced 


The disparity of sentences in this case is so gross as to shock 


for an indeterminate period not to exceed 12 years and committed under 
' 


the Federal Youth Corrections Act, while Harling, who was unarmed and 
did not fire any shot, was sentenced from 12 years to life imprisonment 


and is now incarcerated at Lorton Reformatory. 


’ 


4 
"being as harsh as it could have been. What could be harsher than life 


The Government further argues that Harling's sentence was far from 


imprisonment, except the death penalty? 

In 77 C.J.S. Robbery, sec. 59, p. 523, it is stated that under 
Statutes making the term of imprisoment discretionary with the Court 
within specified limits, where the penalty imposed is clearly excessive, 


it will be modified. 


Iv. 
THE IN-COURT IDENTIFICATION OF APPELLANT 

SHOULD HAVE BEEN SUPPRESSED BECAUSE A PRE-LINEUP 

CONFRONTATION BETWEEN THE APPELLANT (WHO WAS HAND=- 

CUFFED AND ACCOMPANIED BY TWO MARSHALS AND A POLICE- 

MAN), AND THE GOVERNMENT'S PRINCIPAL WITNESS WAS SO 

SUGGESTIVE 4S TO PREJUDICE AND VIOLATE THE APPELLANT'S 

RIGHTS UNDER THE FIFTH AMENDMENT OF THE CONSTITUTION. 

Harling was not presented for Miss Sharon Frost's view in a lineup 
until September 19, two months after the bank robbery. Harling testified 
that when he got off the elevator on the third floor of the Robbery 
' Squad he was handcuffed and accompanied by two Marshals and a police 


officer. He further stated that Miss Frost was sitting on the bench 


! 
opposite him and he thought saw him. (Tr. 146-148) 


During the trial when Miss Frost was shown a photograph of the 


robbery she did not positively identify it as being a photograph of 


aye 


Harling. She merely said that she thought che "resenblance" was enough 


but could not give an honest opinion on whether she based it on the 
face or hair shown in the photograph because she identified Harling 
in a lineup. Miss Frost further stated that the robbers wees wearing 
singlasses which covered their eyes. (Tr. 32-33). It asd appears 
that the photographs put in e dence by the Government were blurred 


and indistinct. (Tr. 132) 


and the witness, following which she identified him in a lineup. 


i There is evidence supporting a hallway confrontation between Harling 


There was no excuse for the Government to permit a hallway con= 
| 
frontation. As pointed out in United States v. Wade, 388 U.S. 218 
(1967), pp. 223, 234): 
| 


A major factor contributing to the high incidence 
of miscarriage of justice from mistaken identification has 
been the degree of suggestion inherent in the manner in 
which the prosecution presents the suspect to witnesses for 


pretrial identification. 
wikk i 


And the vice of suggestion created by the identification 
in Stovall, supra, *** was the presentation to the witness 
of the suspect alone handcuffed to police officers. It is 
hard to imagine a situation more clearly conveying the Suggestion to 
the witness than the one presented is believed guilty by the 


police. | 


It seems more than passing strange that although the bank was 


f¥ll of witnesses to the robbery, only one witness attempted to 
identify Harling. Moreover, no one identified Harling as having 
been in the get-away car used by the robbers after the robbery. 

The Government had the duty to prevent a hallway confrontation 
and since it did not do so, it should bear the consequences of its 


adtion by having the in-court identification suppressed. 


Sas 


CONCLUSION 
For the reasons stated above, as well as those set out in the 
 rief on the merits, appellant respectfully requests this Court to 
reverse the judgment against him for armed robbery and assault with a 
dangerous weapon and order that he be released. If the Court will 
not grant that relief, appellant respectfully requests that the judgment 


pe reversed and the case remanded with instructions to reduce his 


sentences below the sentence given to the armed robbers, Holland 


and Holley. 


Respectfully submitted, 


MARGARET S. WILLICK 
Attorney for Appellant 
(Appointed by this Court) 
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Jurisdiction 


Reasons for Suggestion for Rehearing kn Banc 


Conclusion 


LY sa LU Onabou Cnikr JUDGE AND CLRCJIT JUDGES 
OF THE UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT: 


Comes now the Appellant and respectfully presents this 


suggestion for a rehearing en banc of the decision of the Panel 
affirming the judgment of conviction of armed robbery and 
assault with a dangerous weapon rendered by the District Court. 
Jur*.sdiction | 
This suggestion is filed in accordance with Rule 14 of 
the Rule’ of this Court. | 


Reasons for Suggestion for a Reheari | 


En Banc 


Preliminary Statement 
On Jnly 17, 1968, four men entered and robbed a branch of 


the Ameriican Security and “rust Company. Ono of the men. 
Bruce Holland, was armed with a shotgun, and during the course 
of the robbery fired a shot through the back door of the benk, 
shattering glass into the hair of a fleeing customer. Morris 
Holley accompanicd Holland and was also armed with a shotgun. 
The two remaining men were not armed. Holland, Holley, your 
petitioner Harling, end Andre Gainey wore charged with armed 
robbery and assault with a dangerous weapon. 

Holland and Holley pleaded guilty to one count of armed 
robbery with the understanding that the Government would dismiss 
the remaining charges. Holland was sentenced for an indeter- 
minate pePiod not to exceed 12 years and committed under’ the 


Foderal Youth Corrections Act. Holley was sentenced to @ poricd 


or Loux to sixteen years. As the result of Harlingts and 


Gainey'*s exercise of their constitutional right to a jury 


trial, they were convicted of armed robbery and assault with 
a dangerous weapon and sentenced from 12 years to life for 
armed robbery and three to ten years on eight counts of assault 
with a dangerous weapon, the sentences to run concurrently. 
The principal claims of error advanced by the Appellant 
in his appeal were: 
I. 

Tae court erred in the conviction and sentencing of an 
unarmed man to life imprisonment under 22 D. C. Code sec. 3202, 
which provides an additional penalty forcrimes of violence 
coomitsed by a party who is armed with a dangerous weapon or 
has such a weapon readily available. 

In this case we have the curious and anomalous situation 
where the unarmed man receives up to life imprisonment and 
the armed man receives an indeterminate sentence up to 12 
years under the "Youth Corrections Act." 

The whole purpose of Congress in enacting the statute 
under which the defendant was convicted was to provide an 
additional penalty for the party who was armed. 

The purpose of the statuto was "To Control the Sale of 
Firearns in the District of Columbia,” and the legislative 
history of the Act states that it provides for the imposition 
of penalties for the commission of a crime whild. armed, in 
addition to the penalty for the crime. 

-2- 


tty Lovely statute, 22 pD, C. Code sec. 2901, Provides not 


2 
less than two nor more than fifteen years fox : 


+, 
Yhewewil wo we 


So; and since 
it dia not, this provision should not be read into the statute. 

In 77 C.J3.S8. sec. Su, p. 522, Robbery, it is stated that 
under statutes providing an increased punishment for one 
committing a robbery while armed with a dangerous weapon, 
and silent as to the punishment of any unarmed companions, 
it has been held that unarmed companions Participating! in a 
robbery by an armed man are not subject to the increased 
Penalty. 

It. 

The. court erred in the conviction and Sentencing of 
Harling for assault with a dangerous weapon under 22 DCs 
Code sec. 502, where the evidence shows that he did not 
assault anyone, and the identical charges were dismissea 
against the party who actually committed an assault by firing 
his shotgun at a customer. 

Harling has been convicted of assault with a dangerous 
weapon aia result of & legal fiction for which there ia no 
basis in ‘Tact. Furthermore, when the assault charge was 
dropped against the armed Parties, it automatically ceased to 
exist against Harling since there was no one with whom he 
could be a CO-principal., The principle of law that parties 


‘ Ba 


aiding or abetting a principal offender shall be charged as 
principals and not as accessories cannot be stretched to the 
Point where the party who did not commit the crime is held to be 
the principal berpetrating it, while the real, acknowledged and 
undisputed principal is permitted to g0 free and indeed have 
the charge dropped. 
Tit. 

The court erred in inflicting a sentence which is unduly 

severe and constitutes cruel and unusual punishment in viola- 
the Eighth Amendment of the Constitution. 

the Appellant strongly urges en banc consideration of 
this case because there is a split on this issue within the 
Court of Appeals, as @ result of which the fate of the party 
vonvicted of a crime depends on who hears his case and not on 
@ universal application of the law. This condition does not 
provide equal justice under the law and is not worthy of the 
second hishest court in the land. 

thks court has the duty and moral obligation to provide 
equal application and equal protection of the law. Harling 
was only 20 years old at the time of the robbery. The Panel 
without} even writing an opinion affirmed his sentence up to 
life imprisonment. 

Yet this Court in United States v. James McCoy, decided 
June 194 1970, No. 22,792, 23,090, «U.S. App. D.C. 


—Z 
429 F. 48 739, reached an entirely different result. This 


Court sfatea that because of the severity of the sentence 


upon thc 25-year old defendant, the Court of Appeals would 


’ 
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rY | 
study the record with unusual care. In that case MeCoy was 
armed with a shotgun and one of the victims of the robbery 


was severely beaten. Neither of these elements was present in 
i 


Harling's case. 
In the McCoy case this Court referred to United States v. 
Atston, ___U. 8. App. D. C. __, 420 FL 2a 176, 179 (1969), 
where it stated in considering a bail application "In niocare 
times, al, least, a life sentence for robbery, even armed 
robbery, occurs so rarely as to be fairly described as a 


transparent rather than substantial consideration." This Court 


further stated: 


e But a rigid policy based solely on the 
crime with which the defendant is charged is not 
an exercise of discretion ses, 


Moreover, a sentencing policy which focuses 
solely on the crime committed ignores the rehab- 
ilitative purpose of the criminal law, since it 
Permits no room for consideration of the defend- 
ant's individual needs. Two well regardaj studies © 
of crime and sentencing have emphasized the counter- 
productive results of long sentences imposed on 
the basis of generalized policies. 


This Court quoted with approval from the ABA Project 


Minimum Standards for Criminal Justice as follows: 


agreement amons most who 
patterns of sentencing 
verage sentence to prison 
ra term in excess of what can reasonably be 
justified and that there are far too many long-term 
commitments. | 


WSS 


(17a cases where protection of the public 
would not be served--and the Advisory Committee 
believes this to be close to ninety percent 


of those who are now committed to Penal institutions-- 


4 = 3% = 


the Committee does not believe that a long 
sentence is reasonsdly justified. 


Furthermore, in this case there has been a demoralizing 
disparity in sentencing. In "Sentencing, The Decision as to 
Type, Length, and Conditions of Sentence," by Rovert 0. Dawson 
(The Report of the American Bar Foundation's Survey of the 
Administration of Criminal Justice in the United States (1969), 

t is stated (p. 215): 
Sentence disparity presents serious problems. 

It manifests the failure of the system to achieve 

the soal of equal justice under law. ‘hen it 
SK reese : 

becomes notorious, Lt 1s Likely to undermine public 

eonfidence in the administration of criminal 

justice. Sentence disparity is asserted to have severe 

demoralizing and anti-rehabilitative effects on 

prisoners who receive harsher sentences than others 

in comparable Situations. (Underscoring supplied) 

The judgment in the McCoy case was reversed. That case 
established a precedent which should have been followed in 
this case. 

Harling has been subjected to cruel and unusual pun- 
ishment and has been deprived of the equal protection of the 


law under the Constitution by (1) the failure of the Panel 


to follow the rule of law established in the McCoy case by 


this Court, and (2) the shocking disparity of the sentences 
rendered under which the unarmed man gets life imprisonment 
imposed upon him, and the armed man receives a light sentence 
of an indeterminate period, not to exceed 12 years, for com- 


mitting a greater offense. 


Conclusion 


For the foregoing reasons, the Appellant respectfully 
f 


urges that a rehearing be granted, and that upon further 
consideration the decision affirming the conviction de 


revoked, and the conviction be reversed. 


Respectfully submitted, 


Margaret S. Willick 

Margaret S. Willick 

Attorney for Appellant 
(Appointed py this Court) 
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Argument: 
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I. The Court erred in the conviction 
and sentencing of the appellant, 
who was unarmed, for a period 
of twelve years to life imprisonment 
for armed robbery under 22 D.C. 
Code sec. 3202, whitch provides 
for an additional penalty for 
crimes of violence committed 
by a party who is armed with 
a @eadly weapon or has such 
a@ weapon readily available ..--+--. 


The Court erred in the conviction 
and sentencing of the appellant 

for assault with a dangerous weapon 
under 22 D.C. Code sec. 502, where 
the appellant was unarmed and there 
is no evidence that he assaulted any- 
one with a dangerous weapon, and the 
Government dismissed the identical 
charges against two armed co-defend- 
ATIUSI i eecl  oMiioflntnon dem eimediiel Tetron one 


Even if properly convicted and sen-. 
tenced under 22 D.C. Code secs. 3202 
and 502, the Court erred in inflicting 
a sentence which is unduly severe and 
in violation of the constitutional 
rights of the appellant under the 
Fighth Amendment of the Constitution . 


The in-court identification of appell- 

ant should have been suppressed because 

a pre-lineup confrontation between the 
appellant (who was handcuffed and ac- 
companied by two Marshals and a policeman) 


and the Government's principal 
witness was so suggestive as to 
prejudice and violate the appellant's 
rights under the Fifth Amendment of 
4 the Constitution. ..--+-+-+--. 25 
Conclusion ..-++-++es : 27 
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STATEMENT OF ISSUES 


my I. 


‘ Whether the Court erred in the conviction and sen- 
tencing of the appellant, wh? was unarmed, for a period 
of <welve years to life imprisonment for armed ropbery 
under 22 D.C. Code sec. 3202, which provides for an 
additional penalty for crimes of violence committed by 


a party who is armed with a deadly weapon or has such 


a weapon readily available. | 
g { 


Tie | 


Whether the Court erred in the conviction and sen- 


tencing of the appellant for assault with a dangerous 


weapon under 22 D.C. Code sec. 502, where the appellant 


was unarmed and there is no evidence that he assaulted 
anyone with a dangerous weapon, and the Government dis- 
| 


missed the identical charges against two armed co- 


defendants. 
rrr. | 
Whether, if properly convicted and sentenced under 
22 D.C. Code secs. 3202 and 502, the Court erred in 
inflicting a sentence which is unduly severe and in 
violation of the constitutional rights of the appellant 


under the Fighth Amendment of the Constitution. 


IV. 
Whether the in-court identification of appellant 
hould have been suppressed because a pre-lineup con- 
frontation between the appellant (who was handcuffed and 
two Marshals and a policeman) and the 
rincipal witness was So suggestive as to 
the appellant's rights under the Fifth Amend- 


ment of che Constitution. 


; This case has nit been previczusly befzre this C-urt 


Linder the same or similar title. 


{ 
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IN THE UNITED STAT 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


UNITED STATES OF AMERICA, 
¢ 


‘ Appellee 


vs. 


JEROME HARLING, 


Appellant 


APPFAL FROM THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment sf the United States 


District Gourt for the District of Columbia, entered jon 


March 2, 1970, convicting the appellant 2f armed robbery 

and assault with a dangerous weapon in violation of | 

22 D.C. Code secs. 3202 and 502, following a jury trial. 
Jurisdiction >f this Court is founded on 28 U.S.C. 


sec. 290. 


There 


approximately 2:45 P.M., four men 
of the American Security and 
located at 5911 Blair Road, N.W. One of the 
was armed with a shotgun and during the 
the zun int> a back door as a 
t> enter the bank. (Tr. 79) Morris 
Holland and was also armed with a shotgun 
The two remaining men were not armed. 
teller, testified that the appellant, 
ecunter in front of Cage No. 3, 
from her till. (Tr. 13-14) 
that he took money from the till 
the teller in the drive-in window, 
and vaulted back over the counter. (Tr. 14-15) She further 
testified that there was a second man behind her counter, 
what came through the door around the tellers' cages and 
? 
rar. throuzh the lobby holding a baz and crouching as he ran. 
(Prt; 23-24) She also testified that neither one of the 
men with the guns was in the courtroom, but she was sure 


she could recognize the man who fired the shot and the other 


armed man if she saw them again. (Tr. 23, 26, 28) 


aoe. 


| 

.Miss Frost testified that prior to viewing the lineup 
on September 19, 1968, she sat on a bench cpposite the 
elevators on the third floor of the Robbery Squad and several 
times a defendant manacled t> two Marshals got off the eleva- 
tor facing the bench where she was sitting, but that she did 
not see Harling. (Tr. 31-32) 

Concerning a photograph taken during the robbery she 


testified on cross-examination (Tr. 32-33): 


* Q Now that picture, Government Exhibit No. 2, 


if you would look at that, please. 

Without referring to your memory at the bank, just 
looking at the photc itself, could you say that would 
be Mr. Harling or not? | 

A It is reasonable enough. I think the resemblance 
is enough that I would say, yes. 

Q@ What would you base that on? The face, or the 
hair, or what? : 

A Well, I don't believe that I can give an honest 
opinion on that, because I have identified Mr. Harling 


in a lineup. He was in the bank. *** 


Q- Were any of the robbers in the bank wearing 


sunglasses? | 
| 


A Yes, they were. 


Q And does that pair of sunglasses cover up most 
of the face in the picture or not? 


A. It covers up the eyes. 
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Mr. Berlow (counsel for Gainey) requested the court to 
instruct the jury that in view >f the 2bviously blurred and 
$ndistinet ccndition of the photographs, they could not be 
received as evidence for purposes of identification. (Tr.132) 


The court stateé that his preliminary view was that the jury 


k at them and take them int? account along with 


everything else in getermining whether a proper identifica- 

hed been made. (Tr. 132) 

Miss Shirley Jean Allen, the teller at Cage No. 2, 
testified concerning the robbery and said that one of the 
men t2ok money from the cash drawers of Miss Frost and 
Mrs. Jordan. (Tr. 35, 37) When asked whether she saw 
anyone in the courtroom wh2 was present in the bank that day, 
she replied (Tr. 38): 

You know, this occurred a year ago this past 
summer and it is not like it happened yesterday. 

But the young man in blue resembles, he fits the 

general description >f the fellow that came through 

the sice dcor.- 

The court pointed out that the young man in blue was 
Mr. Gainey. (Tr- 38) Miss Allen further testified that 
wa of the men had guns; they were not in the courtroom; 
But she pelieved she would recognize them if she saw them 
again. (Tr. 38-39) She did not identify Harling as one 
f the robbers. 
Mrs. Katherine Jordan, the teller working in the drive- 
n window, testified that she saw two men with shotguns, and 


ne of them herded Milton Jones, the Branch Manager of the 


bank, Edwin W. Hanger, Assistant Branch Manazer; Mrs. Frances 
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Hatos, a bank secretary; and the bank zuard, John Calhoun, 
over to the officers! side of the bank. (Tr. 116) She 
further testified that a third man scozped money gut 2 
Miss Frost's cash till into a paper bag and then came 
around to her window and scooped $7,100 scat of hex cash 
drawer and then vaulted back sver the counter and left. 
(Tr. 116-117) She did not identify Harling as oné of the 
robbers. 


Fdwin W. Hanger, Assistant Branch Manager, testified 
that the man with the shotgun herded hin, together with 
other bank officers, over to another area of the bank where 
trley stayed throughout the robbery, and that he saw four 
rubbers leave the building and jump int> a get-away car 
and drive off. (Tr. 119, 120) He further testified that 
he identified the man who held the gun on him by pictures 
and a lineup, but that he was not in the courtroom. 


| 
(Tr. 122-123) He did not identify Harling as one of the 


robbers. 
| 


Milton R. Jones, now Assistant Vice President of the 
American Security and Trust branch at Georgia Avenue and 
Park road, testified that an armed man herded hin, together 
with other bank officers, over to the middle of the office 
and he saw them leave in a get-away car. (Tr. 12-125) 

He did not icentify Harling as being scne of the robbers. 


Donald A. Major, a customer, testified that he went to 


the bank and saw Mr. Hanger and another man with their 


door and a shotgun blast went off, 


fo 
D 
Q 
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c 
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acer. Tr. 127) He did not identi- 


tting the glass 


robbers. 


t 
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urther testimony was given concerning the men who left 
get-away car. (Tr. 54-57) Gainey was identified as 
peen in the car. Gainey'’s fingerprints were found 
rear view mirror of the car. (Tr. 81, 91; 97) 
pf Sdentification of Harling was made. 


4 Herling's palm print was found on the top of Teller's 


Cage - (Tr. 104, 109 


) 
in his own behalf and stated that 


when got off the elevator on the third floor of the 


, Robbery Squad he was handcuffed and accompanied by two 

* Marsh sls and a police officer and witnesses were sitting 

Yon the bench'in front of the elevator. Miss Sharon Frost 
was sitting on the bench opposite him and he thought she 
saw him. (Tr. 146-148) 


The second count of the indictment charged that 


(Tr. 76): 


On or about July 17, 1968, within the District 
>of Columbia, Andre L. Gainey, Jerome Harling, Bruce 
Holland and Morris Holley, while armed with a dan- 
gerous weapon, that is, a shotgun and a rifle, by 
force and violence and against resistance and by 
putting in fear, stole and took from the person and 
from the immediate actual possession 2f Sharon Frost, 
property of the American Security and Trust Company 
Inc., 2 body corporate, 2f the value of abour $ 414.00, 
consisting of $4,414.00 in money. 
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The fifth count of the indictment is identical with the 
second count except that it is charged that property of the 
bank was taken from Shirley J. Alien in the amount of 
$10,050. | 

The eighth count of the indictment is identical with 
the second and fifth counts except that it is charged that 
property of the bank was taken from Katherine Jordan in the 
amount of $7,115. : 

The fourth count of the indictment charged that: 

On or about July 17, 1968, within the District 

of Columbia, Andre L. Gainey, Jerome Harling, Bruce 

Holland and Morris Holley assaulted Sharon Frost 

with a dangerous weapon, that is, @ shotgun; and a 

rifle. : 

The seventh, tenth, eleventh, twelfth, thirteenth, 
fourteenth and fifteenth counts of the indictment are 
identical with the fourth except as to the name of the 
person alleged to have been assaulted with a dangerous 
weapon, as follows: : 

Seventh count Shirley Jean Frost 
Tenth count Katherine Jordan 
Fleventh count Edwin W. Hanger 
Twelfth count John Calhoun : 


Thirteenth count Frances Hatos 


Fourteenth count Milton Jones 


Fifteenth count Donald A. Major. 
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On December 8, 1969, the case against Bruce Holland 
on foria plea. Assistant United States Attorney 
at the Government's proof would show that 
bank wielding a shotgun and he fired 
as a customer attempted to enter. 
to one count of armed robbery with 


the remaining counts would be dis- 


the Government. (Tr. 79) On March 2, 1970, 


uilty, Holland was convicted of armed 
lation of 22 D.C. Code sec. 3202, as charged 
(tr. 83) On April 30, 1970, Holland was sen- 
indeterminate period not to exceed twelve 
under the Pederal Youth Corrections 
Act. The Governme $s motion to dismiss the remaining 
counts was grantec. 

On December 1, 1969, Morris Holley, who had also been 
armed, pleaded guilty and was convicted of armed robbery 
in violation of 22 D.C. Code sec. 3202, as charged in 

The Government's motion to dismiss the remaining 
granted. He was sentenced for a period of four 
years with the strenuous recommendation of the 

Court that he not ove committed to Lorton Reformatory. 
(fr. 70) 

On March 2, 1970, after a jury trial, Harling (who 
was unarmed) was convicted of armed robbery and assault 
with a dangerous weapon in violation of 22 D.C. Code secs. 
3202 and 502, and sentenced to twelve years to life 
SEOe— 


imprisonment on Counts 2, 5 and 8 (armed robbery), to run 
concurrently; and three to ten years on Counts 4, 7} sLoj_ 361» 
12, 13, 14 and 15 (assault with a deadly weapon), to run con- 
currently by these counts and concurrently with the sentences 
on Counts 2, 5 and 8. Gainey was also convicted and received 


the same sentences as Harling. (Tr. 83) 


ARGUMENT 
I. 


THF COURT ERRED IN THF CONVICTION AND 
SENTENCING OF THE APPFLLANT, WHO WAS UNARMED), 
FOR A PERIOD OF TWELVE YEARS TO LIFE IMPRISON- 
MENT FOR ARMED ROBBFRY UNDER 22 D.C. CODE 
SEC. 3202, WHICH PROVIDES FOR AN ADDITIONAL | 
PENALTY FOR CRIMES OF VIOLFNCE COMMITTED BY | 
A PARTY WHO IS ARMED WITH A DFADLY WEAPON OR 
HAS SUCH A WEAPON READILY AVAILABLE. 
ry i 


Title 22 D.C. Code sec. 3202 is not the robbeny statute 
ang it has no application to the facts of this case. It pro- 
vides: 


If any person shall commit a crime of violence 
in the District of Columbia when armed with or hav- 
ing readily available any pistol or other firéarn, 
or other dangerous or deadly weapon, including but 
not limited to, sawed-off shotgun, shotgun, machine- 
gun, rifle, dirk, bowie knife, butcher knife, |switch- 
blade knife, razor, blackjack, billy, metallic or 
other false knuckles, he may in addition to the pun- 
ishment provided for the crime be punished by imprison- 
ment for an indeterminate number of years up to life as 
determined by the court. If a person is convicted more 
than once of having committed a crime of violence in the 
District of Columbia when armed with or having readily 
available any pistol or other firearm, or other dangerous 
or deadly weapon, *** then, notwithstanding any other 
provision of law, the court shall not suspend his sentence 
or give him a probationary sentence. 
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Title 22 D.C. Code sec. 3202 applies to the sentence of 
the particular offender and not to the crime. The whole pur- 
pose of the statute providing the additional penalty was to 
puhish more severely the man who held the gun or other deadly 
wekpon while committing a crime of violence. Since Congress 
inkenied to deter crimes of violence and the use of danger2us 
weapons in their commission, it was logical for it to provide 
that the party actually armed with a deadly weapon should 
repeive @ punishment in addition to that provided for the 

2B itself. The statutory penalty for the particular 
committed provides ample punishment for the party who 
armed. 


Section 3202 has n> application to an unarmed companion. 


§ 
rd congress had intended it to have such an application, it 


could and would have made such a provision in the statute. 
Ani since Congress did not make such a provision, it cannot 
be} read into the statute. The record clearly shows that 
aes was unarmed and had no weapon readily available. 

Title 22 D.C. Code sec. 3202 is section 605, Title VI 
of: the Act of December 27, 1967, Pub. L. 90-226, 81 Stat. 737. 
The Act of December 27, 1967 amended the Act of July 8, 1932, 
pe Stat. 650, ch. 465, sec. 2, 22 D.C. Code sec. 3202, relat- 
ing to weapons. The Act of December 27, 1967 contains the ; 
same language as the Act of July 8, 1932, but it amended it to 
spell out the types of dangerous weapons and increased the 
penalty for any person who committed a crime of violence when 

’ 
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& 
armed. The Act of July 8, 1932 provided: 


If any person shall commit a crime of violence 
in the District of Columbia when armed with or hav- 
ing readily available any pistol or other firearm, 
he may, in addition to the punishment provided for 
the crime, be punished by imprisonment for a term of 
not more than five years; *** 


Summarized, the balance of the Act provided additional pun- 
ishment up to 10 years for a second conviction; 15 years 
for a third and up to 30 years additional for a fourth 


® 


conviction. | 


Since the present statute is based upon the 1932 Act, 
the legislative history of the 1932 Act is peremnent to its 
construction. In S. Rept. 575, 7ed Cong., lst S200 5 dated 
April 19, 1932, reporting on H.R. 8754, entitled Be Control 


tt 


Sale of Firearms in the District of Columbia, 


the purpose of 


they bill is stated to be as follows: 


The intent of the proposed legislation is to 
rovide a fair and effective control of the traffic 
3 firearms in the District of Columbia. i 


The bill embraces a comprehensive program of 
such control, with six principal features. They are: 


1. Regulation of the sale of pistols t 2 the 
public, and of firearms and other weapons t° law- 
enfo: sement officers, Government agencies, et¢. 

2. Licensing 2f dealers in firearms. | 

3. Licensing of persons +> carry pistols. 


4. prohibiting possession cf weapons for which 
there is n> lexitimate use. 


5. Prohibiting possession of pistols by! persons 
previously convicted of a crime of v:olence. | 


6. Imposition of peniines for commission of a 
crime while armed, in addition to the penalty ror the 
crime. phasis supplie 


sh s 


"All types of deadly weapons 


‘et with virtually n> restric- 


of violence 


the report stated (p. 3): 


those already 
such criminal offences, and 
of five years' imprisonment 
t> a maximum of thirty years 
went conviction. (Emphasis sup- 


ver by force or violence, whether against 
by sudden or stealthy seizure or 
by putting in fear, shall take from 
immeciate actual possession of another 
value, is guilty of robbery, and any 
nvicteé thereof shall suffer imprisonment 
ss than two years nor more than fifteen 
arch 3, 1901, 31 Stat. 1322, ch. 854, 
December 27, 1967, Pub. L. 90-226, sec. 
te VI, 81 Stat. 737.) 


Title 22, Chapter 32, of the D.C. Code, deals with 
weapons. Section 22-3201 provides that "Crime of violence," 
as sans in this chapter, means any of the following crimes, 
or an attempt t> commit any of the same, namely: murder, 
manslaughter, rape, mayhem, maliciously disfiguring another, 
abduction, kidnaping, burglary, robbery, housebreaking, 
larteny, any assault with intent to kill, commit rape, 
or robbery, assault with a dangerous weapon, or assault 


with intent to commit any offence punishable by imprison- 


4 + 
memt in the penitentiary. (July 6, 1932, 47 Stat. 650, ch. 


usd sec. 1; December 27, 1967, Pub. L. 90-226, sec. 501, 
Tithe v, 81 Stat. 736.) 
j 


Under statutes providing an increased punishment for 


ones committing a robbery while armed with a dange 
deadly weapon, and silent as to the punishment of 

unarmed companions, it has been held that unarmed compan- 
ions participating in a robbery by an armed man are not 
subject to the increased penalty for robbery by arns. 


Robbery, 77 C.J.S. sec. 54, p. 522. | 


In People v. Kevlon, 222 N.Y.S. 311 (1927), the 


prosecution argued that section 2 of the Penal Law, which 
| 

defines a principal in a crime, must control in the con- 

struction of section 1944 of the Penal Law providing for 


an additional penalty committed by an armed person. 


Section 2 provided: 


Principal. A person concerned in the commission 
of a Crime, whether he directly commits the act 
constituting the offence or aids and abets in its 
commission, and whether present or absent, and a 
person who directly or indirectly counsels, com- 
mands, induces or procures another to commit a 

crime, is a 'principal' 


Section 1944 of the Penal Law provided: 


Committing Felony While Armed. If any person 
while in the act of committing, or attempting to 
commit a felony, shall be armed with a pistol or 
any of the weapons or instruments specified in 
sections 1896, 1897 or 1897-a, the punishment! 
elsewhere prescribed in this law for the felony 
for which he is convicted shall be increased by 
imprisonment in State's prison for not less than 
five nor more than ten years. *** In no case 
shall any person punishable as above provided be 
put upon probation or have the execution of his 
sentence suspended, notwithstanding the provisions 
of section 2188, for the increased term of hi's 
punishment imposed as above. 
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he court held (p. 313): 


Section 1944 deals simply with the subject of 
unishment for one who commits a crime 
erzain manner. It does not purport t2 define . 
Section 2, supra, on the other hand, defines 
rincipal in the commission of a crime. As 
nal deterrent to crimes of vi2tlence and the 
gerous weapons in their commission, it was 

reasonable for the Legislature t> provide that 
erson participating therein while armed should 
eive punishment in addition to that which follows 
commission of the felony itself. The purpose 
to prevent or deter criminals from using 
erous weapons in the commission of crime, it 
1t logical that the extra punishment provided 
should be visited only upon those in possession of 
such dangerous weapons. If the intention had been 
that every participant should be subject to such 
additional punishment, it would have been a simple 
matter for the Legislature to have so provided by 
the use of appropriate languaze. 


Dd 
2 
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The case was remanded for resentence. 
In People v. Paradiso, 248 N.Y. 123 (1928), 161 N.F. 
443, the court held that section 1944 of the Penal Law 
providing that if any person while committing or attempt- 
ing to commit a felony shall be armed with a pistol or 
other dangerous weapon, his punishment shall be increased 
by specified additional terms of imprisonment, applies to 
woe sentence of the particular offender and not to the 
‘ 
nature of the crime. The court stated (p. 126): 
i Where one or more criminals has a dangerous 
i weapon, the degree of the crime which all commit may 
raised by reason of the weapon - all acting together 
are guilty of the same crime, but when it comes to 
the punishment, the one having the weanon is to get 
q th: additional sentence as provided in section Sar. 
The intention of the Legislature was to discourage 
’ the carrying of weapons and to make an added risk 
in committing crime to the one having the pistol or 
gun. Heretofore the one with the gun ran no more 
chances than others without weapons--now he will 
get five to ten years more for his cowardice. 
(Emphasis supplied) 


mh 


The court further pointed sut that the criminal his- 
tory of the defendant sometimes makes considerable differ- 
ence in the sentence. One previously convicted of a felony 
is more severely punished than a first offender. : 


| In People v. Fortino, 260 N.Y.S. 960 (1932), the 


judgment of conviction was modified for error of law by 
Bins the defendant's imprisonment not less than eight 
nér more than fifteen years. The court held that the addi- 
tional sentence of five years was unauthorized inasmuch as 
the testimony showed that the pistol was in the possession 
of and used by one Louis Choppi in the commission of the 
crime, and was not possessed by the defendant or used by 
him in connection therewith. : 

; In People v. Donoto, 255 N.Y.S. 58 (1931), it was 
wou that an additional sentence imposed for second degree 


robbery, for using a weapon, should be stricken out where 


the defendant, indicted with another, did not have a 

weapon. In that case the defendant was indicted for 
robbery in the first degree, jointly with another person, 

if being alleged that a weapon was used in the commission 

of the crime. The longest sentence that could be imposed 
for robbery in the second degree for a first venture was a 
minimum seven and one-half years, maximum 15 years; and it 
was the intention of the lower court to impose that sentence 
and to add five years under sec. 1944 of the Penal Law on 
account of the use of a weapon. On appeal from this judg- 


ment the court held that while both defendants might be 


~ of the crime, the addional term of five years 
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could not be imposed on» the person who did not have or 
use the weapon. The court held that the sentence should 
be amended to strike out the additional penalty. 

In this case the two men who were armed, one of whom 
fired a shot through the rear door or the bank and 


hattered glass in the hair of a fleeing customer (Tr.127), 


received relatively light sentences as compared to Harling, 
‘eno was n> previous conviction. 

In he whole purpose of Congress to dis- 
goourage the use of firearms and other dangerous weapons 
‘and to punish more severely the person who was armed 
has been thwarted by the Government's plea-bargaining, 

which has rewarded the men who held the weapons by re- 

lieving them from the additional punishment for their 
the unarmed man receives up to life 

imprisonment. 

' There is no basis in law for the judgment rendered 

Yagainst Harling. Since Harling was not convicted and 


Isentenced under the robbery statute, 22 D.C. Code 


ae 2901, and since 22 D.C. Code sec. 3202 is not 


g2pplicable to him, the judgment of conviction and sen- 


tencing for armed robbery should be reversed. 


II. 


* THE COURT FRRED IN THF CONVICTLON AND SENTENCING 
OF THE APPELLANT FOR ASSAULT WITH A DANGEROUS WEAPON 
UNDER 22 D.C. CODF SFC. 502, WHERE THE APPELLANT WAS 
UNARMED AND THERE IS NO EVIDENCE THAT HE ASSAULTED 
ANYONE WITH A DANGFROUS WEAPON, AND THE GOVERNMENT 
DISMISSED THF IDENTICAL CHARGFS AGAINST TWO ARMED 
CO-DEFENDANTS . 


Title 22 D.C. Code section 502, provides: 


Every person convicted of an essauit 
intent to commit mayhem, or of an 2ssault 
a dangerous weapon, shall be sentenced to i 
prisonment for not more than ten years. 
(March 2, 1901, 31 Stat. 132i, ch. 852, 
sec. 804.) 


1 qnipasker 4) Unitediistacess 223) GESHERpp AEDs CHESSSe 


346, 359 F. 2d 1009, 1012 (1965), this cvurt held jcoucern- 
ing assault with a dangerous weapon "The sist of the crime 
is found in the character of the weapon with ee the 
assault is made," citing Goswick v. State, 143 So, 2d 

817, 820 (Fla., 1962). 

The record in this case shows that Harling was 
unarmed. One teller, Sharon Frost, testified that Harling 
shoved her, which does not amount to? an assault with a 
dangerous weapon. He has also been round guilty of assault 
with a dangerous weapon on six other employees of the 
pink, although he did not even touch any of them and none 
of them identified him as being one of the robbers. Two 
of the parties he has been eonvicted of assaulting 
(Frances Hatos, secretary, and John Calhoun, bank guard) 
did not even testify at the trial. ; 

The case of Gray v. United States, 104 U.S. App. D.C. 
153, 260 F. 2d 483 (1958), holding that conviction of the 
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principal actor is not prerequisite to the conviction 

of an aider and abettor is distinguishable from this case 

because in the Gray case the principal was held to be not 
uilty, whereas in this case the charges against the gun- 

men were dismissed by the Government. 

The case of Meredith v. United States, 238 F. 2d 535, 
sue (c.A. 4, 1956), is sometimes cited for the proposition 
that "conviction of the principal actor is not a prerequis- 
its to conviction of the aider and abettor. It need only 
be establisneé that the act constituting the offense 
was in fact committed by someone.” However, a reading 

_ of this case: does not justify such a generalized state- 

‘ment. In that case the defendant, who was a bank cashier, 
caused checks which to his certain knowledze were not 
cash items, to be entered in the bank's ledzers as cash 
Stems to deceive the bank examiners. The court pointed 
out that Title 18, sec. 2, U.S. Code, provides that 
whoever committed an offence against the United States 
or aided in it was a principal, and whoever caused 


an act to be done, which if directly performed by him 


would be an offence against the United States, is also 


a principal and punishable as such. 

The court held that under that section there was 
ample evidence to justify a finding that in directing the 
entries to be made the appellant made himself their aider 
and abettor as defined in the section and hence guilty as 
a principal. It was in this factual situation that the 
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court held “Under this provision, conviction of the prin- 
cipal actor is not a prerequisite to conviction of the 
aider and abettor. It need only be established that the 
actfconstituting the offence was in fact committed by 
someone." This is a far cry from holding that a party 
may be charged as principal merely because some other 
par*y, unknown or unnamed, had actually committed the 


crife. 


Although three of the bank employees testified that 


they could identify the two men armed with the shotgun 
and rifle, the Government dismissed 211 counts against 
them of assault with a dangerous weapon. Since the 
Government chose to drop the charges against the two armed 
men, the effect of its action was to drop them against 


| 
the unarmed man who did not commit any assault with a 


dangerous weapon. | 
The principle of law that parties aiding or abetting 

a principal offender shall be charged as principals and 
not as accessories cannot be stretched to the point) where 
the party who did not commit the crime is held to be 
the principal perpetrating it, while the real, acknowledged 
and undisputed principal is permitted to g9 free of| the 
charge and indeed even have the charge dropped. 

* For the foregoing reasons, the conviction of Harling 


fo! assault with a dangerous weapon should be rever 
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Trt. 

EVEN IF PROPERLY CONVICTED AND SENTENCED 
UNDER 22 D.C. CODE, SECS. 3202 AND 502, THE 
COURT ERRED IN INFLICTING A SENTENCE WHICH 
IS UNDULY SEVERE AND IN VIOLATION OF THE CON- 
STITUTIONAL RIGHTS OF THF APPELLANT UNDER THE 
FIGHTH AMENDMENT OF THE CONSTITUTION. 

Court stated in considering a bail application 

; times, at least, a life sentence for robbery, 

robbery, occurs so rarely as to be fairly 
transparent rather than substantial con- 


United States v. Alston, U.S. App. 


__, 420 F. 2a 176, 179 (1969). 


In United States v. James McCoy, decided June 19, 
970, No. 22,792, 23,090, U.S. App. D.C. » the 


appellant, age 25, was convicted and sentenced to life 
imprisonment for armed robbery. Appellant was also con- 
victed of assault with a dangerous weapon and possession 
of a dangerous weapon with intent to use it unlawfully, 
for which he received sentences of ten years and one 
year, respectively, all sentences t9 run coneurrently. 
Mcloy's only previous conviction was in 1965 for tamper- 
ing with an automobile for which he received a sentence 
of ninety days, the execution 2f which was suspended 
with one year probation. 

This Court stated in the McCoy case that under fam- 
iliar principles, because of the severity of the sentence 
imposed, the record should be studied with unusual care. 
This court pointed out that of the witnesses present in 
the store during the robbery, only Mr. Levine testified 
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at the trial and identified McCoy. The court further 
pointed out that the case was essentially a one-witness case 
tand appellant had challenged the validity of this identi- 
fication on the basis of a possible suggestive confron- 
tation at his preliminary hearing. | 
Finally, this Court stated that a sentencing policy 

Fwnich focuses solely on the crime committed foes the 
rehabilitative purpose of the criminal law, since it 
permits no room for consideration of the defendant's 
individual needs, citing the President's Commission on 
Law Enforcement and Administration of Justice, The Chal- 
plenge of Crime in a Free Society (1967), and the American 
$Bar Association Project on Minimum Standards for Criminal 
Justice, Sentencing Alternatives and Procedures 54-55 
pcopmoved draft 1968). The judgment of conviction was 


reversed. 


In the McCoy case this Court quoted from the ABA 


Project concerning long-term sentences as follows: 


There is general agreement among most iwho 
have recently studied the patterns of sentenc- 
ing in this country that the average sentence to 
prison is for a term in excess of what can 'reason- 
ably be justified and that there are far t90 many 
long-term commitments. 


HHH 

Fxcessive sentences do a serious disservice 
to the community which is supposed to be protected 
by them, not to mention their impact on thé indi- 
vidual. *** /T7n cases where protection of the 
public would not be served--and the Advisory Com- 
mittee believes this to be close to ninety percent 
of those who are now committed to penal institu- 
tions--the Committee does not believe that a long 
sentence is reasonably justified. 


moves 


ease there has been a demoralizing disparity 
im sentencing. In “Sentencing, The Decision as t> Type, 
Length, an@ Conditions of Sentence," by Robert O. Dawson 


(The Report of the American Bar Foundation's Survey of 
i 


the Administration of Criminal Justice in the United 
tates (1969), it is stated (p. 215): 


Sentence disparity presents serious problems. 
It manifests the failure of the system to achieve 
the goal of equal justice under law. When it be- 
comes notorious, it is likely to undermine public 
confidence in the administration of criminal justice, 
Sentence disparity is asserted to have severe demor- 
alizing and anti-rehabilitative effects on prisoners 
wha receive harsher sentences than others in compara- 
ble situations. 


vames V. Bennett, former Di. ector of the Federal 


” 


y 
gureau of Prisons (S. Doc. No. 70, 88th Cong., 2d Sess. 


49 (1964), in his paper entitled "Of Prisons and Justice," 


stated concernins, sentence disparity: 


Neédless to say, these inequities fail to 
stimulate a respect for the law among the very 
persons whom the law is supposed to teach that 
respect. The prisoner who must serve his excess- 
ively long sentence with other prisoners who receive 
relatively mild sentences under the same circum- 
stances cannot be expected to accept his situation 
with equanimity. And the more fortunate prisoners 
do not attribute their luck to a sense of fairness 
and justice on the part of the law but to its whin- 


sies. The existence of such disparities is among 
the major causes of prison ridts, and it is one Of the 
reasons why prisons so often fail to bring about an 


improvement in the social attitudes 2f its charges. 
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* * * Sné it is no wonder that our country is the 
only Western nation where sentences are character- 
ized by extreme and widespread inequities. Con- 
sidering the many adverse effects of such dispari- 
ties on law enforcement it is hardly strange that 
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although our prison sentences are 2n the whole the 
most severe in the world, we also continue to have 
one of the highest crime rates. The deterrent and 
rehabilitative purposes of the law are largely 
frustrated and nullified by sentences °f an 'in- 

§ consistent and unjust nature. (Emphasis supplied) 


4 On page 1 of S. Doc. No. 70, 88th Cong., 2d Sess. 
319 (1964 ) appears a paper by Mr. Bennett entitled 
"american Prisons--Houses of idleness." It was first 
published in 1935 and opens with the statement: 
Most American State prisons are now merely 
vast idle houses filled with 2 horde of despeir- 
ing, discouraged, disgruntled men, milling ain- 
lessly about an overcrowded prison yard. 
It is safe to say that thirty-five years later, conditions 
a’re worse than ever. | 
: It has been held that under statutes making the term 
of imprisonment for robbery discretionary with the court 
yates specified limits, where the penalty imposed is 
clearly excessive, it will be modified. 77 C.J.S. Robbery, 


Sec. 59, p. 523. 


The following sentences have been held to be 


excessive: 
Twenty years for robbery of pedestrian by force 
and fear. Green v. State, 63 P. 2d 767; 
60 Okl. Cr. 253 : 
Twenty years for robbery with firearms. Tate Vv. 
State, 22 Pp. 2d 1040, 54 Okl. Cr. 3995 
Mallard v. State, 18 P. 24 1097, 54 OkL. Cr. 272. 
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ty to thirty years for aiding and abetting in 
robbery where weapon used was not in fact 
dangerous. Luitze v. State, 234 N.M. 382, 
20k wis. 78, 74 A.L.R. 1202. 

Twenty-five years for robbery with firearms. 
Armstrong v. State, 68 P. 2d 114, 61 Okl. Cr. 352; 
Strong v. State, 287 P. 1091, 46 Okl. Cr. 167. 

Twenty-five years for robbery with firearms jointly 
committed. Johnson v. State, 106 P. 26 149, 

70 Okl. Cr. 270. 

imprisonment for robbery with firearms. 

Spencer v. State, 55 P. 2d 1049, 59 Okl. Cr. 23; 
Jones v. State, 292 P. 570, 48 Okl. Cr. 415; 


Calloway v. State, 292 P. 383, 48 Okl. Cr. 426. 


The appellant was only 20 years 21d at the time the 
robbery of the benk cccurred. He was not armed and did not 
hurt anyone. He has no previous conviction. To sentence 
him up to life imprisonment constitutes cruel and unusual 
punishment in violation of the Fighth Amendment to the 


Constitution. 


IV. , 
THE IN-COURT IDENTIFICATION OF APPELLANT 

SHOULD HAVE BEEN SUPPRESSED BECAUSE A PRE-LINEUP 

CONFRONTATION BETWEEN THE APPELLANT (WHO WAS |HAND- 

CUFFED AND ACCOMPANIED BY TWO MARSHALS AND A POLICE- 

MAN), AND THE GOVERNMENT S PRINCIPAL WITNESS WAS SO 

SUGGESTIVE AS TO PREJUDICE AND VIOLATE THE APPELLANT'S 

RIGHTS UNDER THE FIFTH AMENDMENT OF THE CONSTITUTION. 

The anpellant, testifying on his own behalf, stated 
thet when he got off the elevator on the third floor of the 
Robbery Squad, he was handcuffed and accompanied by two 
Marshals and a policemen. Witnesses were sitting on the 
on the bench in front of the elevator. He further testi- 

| 

fied that Miss Sharon Frost, a teller at the bank, was 
sitting on the bench opposite him and he thought she saw 
rim. (Tr. 146-148) Miss Frost testified that prior to the 
lineup she was sitting on a bench opposite the elevator on 
the third floor of the Robbery Squad and several times a 
defendant manacled to two Marshals got off the elevator 
facing the bench, but that she did not see Harling. 

(Tr. 31-32) | 
There is, therefore, a conflict of testimony on 
whether the witness saw Harling before the lineup. It is, 
however, the duty of the Government to avoid scrupulously 


all such hallway confrontations. 


In United States v. Wade, 388 U.S. 218 (1967), the 


Supreme Court stated (p. 228): 


A major factor contributing to the high) inci- 
dence of miscarriaze of justice from mistaken 
identification has been the degree of suggestion 
inherent in the manner in which the prosecution 
presents the suspect to witnesses for pretrial 
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identification. A commentator has observed 
that '/t/he influence of improper suggestion 
upon identifying witnesses probably accounts 
for more miscarriages of justice than any other 
single factor--perhaps it is responsible for 
more such errors than all others combined.’ 
+** Suggestion can be created intentionally 
or unintentionally in many subtle ways. And 
the dangers for the suspect are particularly 
grave when the witness! opportunity for ob- 
servation was insubstantial, and thus his 
susceptibility to suggestion the greatest. 
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The court further stated (p. 234): 


And the vice of suggestion created by the 
Sdentification in Stovall, supra, *** was the 
presentation to the witness of the suspect 
alone handcuffed t2 police officers. It is 
hard t2 imagine a situation more clearly 
conveying the suggestion t9> the witness that 
the one presented is believed guilty by the 
police. 
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_In looking at a photograph taken during the robbery the 


. 


Government witness, Miss Frost, stated that she thought 


3 
thd resemblance to Harling was reasonable enough but she 
a 


dig not believe she could give an honest opinion on whether 
shi based it on the hair, or face, because she identified him 
in’a lineup. She further stated that the robbers were wear- 
irk eyeglasses which covered their eyes. (Tr. 32-33) 
In addition, the photographs were t99 blurred to be the 
basis for an identification. (Tr. 132) 

3 Although six of the bank personnel were present at the 
rapbery , together with a customer, only one, Sharon Frost, 


4 


attempted to identify Harling as being one of the robbers. 
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The Government should have taken steps to prevent the 
confrontation between the appellant and the witness before 
the lineup, and since it did not do so, it should bear 
the consequences of its negligence by having the in-court 
identification suppressed. While the Government introduced 
evidence to show that the appellant's palmprint had been 
on the top of the teller's counter, this is not sufficient 


apon which to base a conviction for the crimes charged. 


CONCLUSION 
. For the reasons set forth herein, appellant, respect- 
fully requests this Court to reverse the judgment against 
him for armed robbery and assault with a gangerous: weapon 
and order that he be released. If the Court will not 
grant that relief, appellant respectfully requests that 
the judgment be reversed and the case remanded with 
instructions to reduce his sentences below the sentence 
given to the armed robbers, Holland and Holley. 


Respectfully submitted, 
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